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APPEARANCES 
For Taxpayer: 

Paul B. Cromelin, Esq., 

Bolitha J. Laws, Esq., 

John W. Townsend, Esq., 

For Comm’r.: 

John Pigg, Esq., 

Ralph Isham, Amended Title: 

County National Bank and Trust Company of Santa 
Barbara, Executor of the Last Will and Testament 
of Ralph Isham, Dec’d. Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent , 

Docket Entries 

1937 

May 25—Petition received and filed. Taxpayer notified. 
(Fee paid) 

“ 26—Copy of petition served on General Counsel. 

Jun. 15—Answer filed by General Counsel. 


“ 17—Copy of answer served on taxpayer. 

Oct. 13—Motion to substitute County National Bank and 
Trust Company of Santa Barbara as executor 
for petitioner, filed by taxpayer. 

“ 14—Order that the title of this proceeding shall be 

County National Bank and Trust Company of 
Santa Barbara, Executor of the Last Will and 
Testament of Ralph Isham, deceased, entered. 

“ 26—Motion for circuit hearing at Los Angeles, filed 

by General Counsel. 11/10/37 denied. 

Nov. 1—Hearing set 11/10/37 on motion. 

“ 10—Hearing had before Mr. Leech on respondent’s 

motion for circuit hearing. Denied. 

“ 30—Notice issued placing proceeding on Washington, 

D. C. calendar. 
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1938 

Mar. 21—Hearing set May 11, 1938. 

May 11—Hearing had before Mr. Murdock on motion of 
petitioner to continue to May 16,1938 to stipulate 
the fact. Granted. 

“ 11—Order that above motion be granted and proceed¬ 

ing continued to May 16, 1938 entered. 

“ 16—Hearing had before Mr. Smith on merits. Sub¬ 

mitted. Stipulation of facts filed. Briefs due 
July 15, 1938—replies Aug. 1, 1938. 

“ 26—Transcript of hearing of May 16, 1938 filed. 

Aug. 20—Motion for leave to file the attached brief, brief 
lodged, filed by General Counsel. 8/22/38 
granted. 

Oct. 4—Motion for leave to file the attached brief, brief 
lodged, filed by taxpayer. 10/5/38 granted. 
10/5/38 motion and brief served. 

1939 

Feb. 9—Opinion rendered, Mr. Smith, Div. 5. Judgment 
will be entered under Rule 50. 

May 6—Computation of deficiency filed by General Coun¬ 
sel. 

May 11—Hearing set May 24, 1939 on settlement. 

May 24—Consent to settlement filed by taxpayer. 

2 May 25—Decision entered, Charles P. Smith, Div. 5. 
Aug. 21—Stipulation of venue filed. 

Aug. 21—Petition for review by United States Court of Ap¬ 
peals for the District of Columbia with assign¬ 
ments of error filed by taxpayer. 

“ 21—Proof of service filed. 

Sep. 7—Agreed praecipe filed. 

3 Endorsed: United States Board of Tax Appeals 
Filed May 25 1937 

United States Board of Tax Appeals 
Docket No. 89211 
Ralph Isham, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Petition 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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sioner of Internal Revenue in his notice of deficiency 
(IT:E:2 MJ-90D) dated April 13, 1937, and as a basis of 
his proceeding alleges as follows: 

1. The petitioner is an individual whose address is c/o 
County National Bank and Trust Co. of Santa Barbara, 
Santa Barbara, California. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the petitioner on 
April 13, 1937. 

3. The taxes in controversy are income taxes for the tax¬ 
able year 1933 and in the amount of $12,038.48. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The Commissioner erred in including in petitioner’s 
1933 gross income any sum in excess of $2,170.08 as repre¬ 
senting petitioner’s interest in the income from the prop¬ 
erty comprising the Estate of Albert Keep Isham, De¬ 
ceased. 

(b) The Commissioner erred, in the alternative, in in¬ 
cluding in petitioner’s 1933 gross income any sum in ex¬ 
cess of $70,740.08 as petitioner's interest in the income from 
the property comprising the Estate of Albert Keep Isham, 
Deceased. 

(c) The Commissioner erred, in any event, in failing to 
allow petitioner a deduction from gross income in the 
amount of $74,570 as a capital loss sustained by him in L933 
upon the sale of shares of stock of the Guarantee Trust 
Company of which petitioner was the legal and beneficial 
owner. 

(d) The Commissioner erred in failing to determine and 
to hold that petitioner has overpaid his 1933 income fixes 

in the amount of $335.84. 

4 5. The facts upon which the petitioner relies as 

the basis of this proceeding are as follows: 

(a) Petitioner is a citizen of the United States and a 
resident of Santa Barbara, California. 

(b) Petitioner’s son, Albert Keep Isham, hereinafter re¬ 
ferred to as the decedent, died testate on November 8, 1931. 
His will made in 1917 was duly admitted to probate and 
record in the Superior Court of the State of California in 
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and for the County of Santa Barbara on December 7, 1931, 
and the County National Bank and Trust Company of 
Santa Barbara was duly appointed and qualified as Admin¬ 
istrator with the Will Annexed of the Estate of Albert 
Keep Isham, Deceased. 

(c) In said will of Albert Keep Isham he devised and 
bequeathed all of his estate to your petitioner, who was also 
the only heir of decedent. 

(d) Among the assets of the decedent there was included 
500 shares of stock of the Guarantee Trust Company of 
Chicago, Illinois, having a fair market value of $182,250 
at the time of his death on November 8, 1931. 

to) Petitioner is advised, and therefore alleges, that 
upon the death of Albert Keep Isham legal and beneficial 
title to all of the decedent’s property, including said shares, 
vested, under California law, in petitioner, subject only to 
the payment of decedent’s debts and administration ex¬ 
penses on his estate. 

(f) The Estate of Albert Keep Isham, Deceased, would 
ordinarily have been closed within the usual administra¬ 
tion period of one year but for the fact that there was a 
certain claim against the Estate upon which suit was 
brought, wdiich claim was not disposed of until October 5, 
1933, when said suit was compromised and settled. 

(g) Aside from said litigated claim all debts, claims and 
taxes against said estate were settled prior to March 15th, 
1933, on which date said estate could have been closed ex¬ 
cept for such litigated claim. 

(h) Petitioner is advised, and therefore alleges, that if 
he was not vested with full legal and beneficial title to the 
assets comprising the Estate of Albert Keep Isham, De¬ 
ceased, as of the time of said decedent’s death, petitioner 
became vested with full legal and beneficial title thereto 
upon the settlement of said litigated claim on October 5, 
1933. 

(i) At all times subsequent to February 11, 1933, your 
petitioner was treated by the administrator as the owner 
in tact and in law ot the assets comprising the estate of 
said decedent. 

(j) On November 27, 1933, the administrator, at the spe¬ 
cific request and direction of petitioner, sold the 500 shares 
of stock of the Guarantee Trust Company for $107,680, 
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which was $74,570 less than the value thereof at the tiime 
of the decedent’s death. 

5 (k) On November 24, 1933, the administrator tiled 

its final account and report and a petition for final 
distribution, and on December 4, 1933, the court entered a 
decree of settlement of accounts and of final distribution. 

(l) During the year 1933 the administrator received in¬ 
terest in the amount of $949.69 and dividends in the amount 
of $83,840, or a total gross income of $84,789.69 in respect 
of the properties comprising the Estate of Albert Keep 
Isham, Deceased. 

(m) During said year the administrator paid out interest 
in the amount of $2.11 and taxes in the amount of $8,047.50 
in respect of said properties, leaving an income therefrom 
in the amount of $76,740.08, before taking into considera¬ 
tion the loss sustained in respect of the sale of said stock. 
If said stock loss of $74,570 be taken into consideration the 
true 1933 income of the properties comprising the Estate 
of Albert Keep Isham was not in excess of $2,170.08. 

(n) Petitioner filed his 1933 Federal income tax re:urn 
with the Collector of Internal Revenue at Los Angeles, 
California, on or about March 15, 1934, and at the same 


time paid to said Collector $335.84, being the tax disclosed 
by said return. 

(o) In the deficiency notice, in the computation of peti¬ 
tioner’s taxable net income for 1933, respondent Commis¬ 
sioner has included the sum of $82,619.61 upon the alleged 
ground that the same represents income of the Estate of 
Albert Keep Isham, Deceased, which is taxable to peti¬ 
tioner, the sole beneficiary of said Estate. 


(]>) In his deficiency notice respondent has failed to 
allow petitioner any benefit of said capital loss of $74,570, 
sustained in respect of the sale of said stock, and has failed 
to allow deductions for said interest and taxes paid by 
the Administrator in respect of the properties comprising 
said Estate. 

(<i) Petitioner is advised, and therefore alleges, that pe¬ 
titioner is. taxable on no greater sum than $2,170.80, being 
the true 1933 net income of the properties comprising said 
Estate, in -espect of which petitioner was the legal and 
beneficial owner at all times during such year, same being 
computed as follows: 
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Income 

Interest $946.69 

Dividends 83,840.00 


Gross Income 

Deductions 

Interest Paid $2.11 

Taxes 8,047.50 

Loss on Stock held more than 
2 yrs. 74,570.00 


$84,789.69 


Total Deductions 82,619.61 


Net Income of Petitioner’s Prop¬ 
erties in Hands of Administrator $2,170.08 

6 (r) Petitioner is advised, and therefore alleges, 

that if the gross income of the properties held by 
the Administrator is includable in petitioner’s 1933 gross 
income he is entitled to deductions for said interest paid 
in the amount of $2.11 and said taxes paid in the amount 
of $8,047.50, and to the full benefit of said capital loss of 
$74,570, in computing petitioner’s taxable net income. 

(s) Petitioner is advised, and therefore alleges, that he 
is entitled to a refund of $335.84, the tax paid on his 1933 
return, by reason of the fact that he erroneously included 
more than $2,170.08 in his said return as his interest in the 
income of the properties comprising the Estate of Albert 
Keep Isham, Deceased. 

Wherefore, the petitioner prays that this Board may 
hear the proceeding and determine that petitioner is liable 
for no deficiency for the year 1933, but on the contrary is 
entitled to a refund of $335.84, besides interest. 

PAUL B. OROMELIN 
BOLITHA J. LAWS 
JOHN W. TOWNSEND 
Attorneys for Petitioner 
1366 National Press Building, 
Washington, D. C. 
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State of California 

County of Santa Barbara ss: 

Ralph Isham, being duly sworn, says that he is the peti¬ 
tioner above named; that he has read the foregoing peti¬ 
tion, and is familiar with the statements contained therein; 
and that the facts stated are true to the best of his knowl¬ 
edge, information and belief. 

RALPH ISHAM | 

Subscribed and sworn to before me this 20th day of ^lay, 
1037. 

LAURA A. BURKE 

(Seal) Notary Public . 

7 Exhibit “A” 


Treasury Department 
Washington, D. C. 


IT :E :2 
MJ-90D 


April 13, 1937 


Mr. Ralph Isham, 
c/o County National Bank and 
Trust Co. of Santa Barbara, 
Santa Barbara, California. 

Sir: 


You are advised that the determination of your inebme 
tax liability for the taxable year(s) 1933 discloses a de¬ 
ficiency of $12,038.48, as shown in the statement attached. 

In accordance with section 272(a) of the Revenue Act 
of 1932, as amended by section 501 of the Revenue Act of 
1934, notice is hereby given of the deficiency mentioned. 
Within ninety days (not counting Sunday or a legal holi¬ 
day in the District of Columbia as the ninetieth day) from 
the date of the mailing of this letter, you may file a peti¬ 
tion with the United States Board of Tax Appeals for a| re¬ 
determination of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT :C :P-7. The signing and filing of this form 
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will expedite the closing: of your return(s) by permitting 
an early assessment of the deficiency and will prevent the 
accumulation of interest, since the interest period termin¬ 
ates thirty days after filing the form, or on the date assess¬ 
ment is made, whichever is earlier. 

Respectfully, 

GUY T. HELVERING, 

Commissioner. 

By (Signed) OHAS. T. RUSSELL 
Deputy Comm issloner. 

Enclosures: 

Statement 
Form 870 
MJ/MO-2 

8 Statement 

IT :E :2 
MJ-90D 

In re: Mr. Ralph Isham, 

c/o County National Bank and Trust Co. of 

Santa Barbara 

Santa Barbara, California 

Income Tax Liability 

Income Income 

Year Tax Liability Tax Assessed Deficiency 

1933 $12,374.32 $335.84 $12,038.48 

The deficiency shown herein is based upon the report 
dated November 9, 1935, prepared by Internal Revenue 
Agent G. R. Chase, a copy of which was transmitted to you 
under date of December 7, 1935, which report has been re¬ 
viewed and approved. 

Careful consideration has been accorded your protest 
dated January 4, 1936, in connection with the findings of 
the examining officer and a conference held in the office of 
the internal revenue agent in charge at Los Angeles, Cali¬ 
fornia. 

Consideration has also been accorded the supplemental 
protest dated February 9,1937, and other documentary evi- 
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dence submitted by your representative, Mr. John W. Town¬ 
send, National Press Building;, Washington, D. C., as a re¬ 
sult of a conference held in this office under date of May 
8, 1936, at which conference you were represented b\i Mr. 
Townsend. 

The supplemental protest, dated February 9, 193/1, in¬ 
cludes two alternative contentions, in addition to reaffirm¬ 
ing those included in the prior protest. These contentions 
are first, that this office erred in including as income taxable 
to you any amount in excess of $2,170.08, and second, that 
this office erred in including as income taxable to you any 
amount in excess of $76,740.08. The first alternative 
amount, $2,170.08, represents the difference between the 
gross income of the estate of Albert Keep Isham, $84,789.69, 


and total deductions including a capital loss of $74,57 


0 . 00 , 


and state inheritance taxes of $2,060.68. The second al¬ 
ternative amount represents the difference between the 
gross income of the estate, $84,789.69 and other deduct ions, 
not including the capital loss of $74,570.00 but including 
State inheritance taxes of $2,060.68. 

Neither of the above alternative contentions has been 
conceded. It is held in both instances that the items con¬ 
stitute deductions allowable to an estate in process of ad¬ 
ministration, that they affect income of the estate or the 
corpus thereof and any operating deficit resulting to the 
estate may not be claimed by the beneficiaries as an offset 
to income distributed to them within the taxable year. 

Computation of the adjusted net income and tax liability 
follow’s: 


Net income (loss) reported in your return 


($39,266.65) 


Add: 

(a) Fiduciary income 
Total 

9 Deduct: 

(b) Dividends 

Net income adjusted 


82,619.61 


$43,351 

1,512 


.96 

.19 


$41,839.77 
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Add: 


Capital loss 


49,584.57 

Total—Net income subject to surtax 
Less: Dividends (adjusted) 


$91,424.34 

93,623.73 

Balance subject to normal tax 
Normal tax due 

Surtax on $91,424.34 


None 

None 

$18,572.47 

Total 


$18,572.47 

Less: 



Tax at 12V2 % in capital loss of 
$49,584.57 

Tax paid at source 

$6,198.07 

.08 

6,198.15 

Balance—Tax liability adjusted 

Tax assessed, account #813120 


$12,374.32 

335.84 

Deficiencv 

w 


$12,038.48 


Explanation of Items Changed 

(a) This amount is the sum of expenses of $8,049.01, de¬ 
ducted by the Estate of Albert Keep Isham, of which es¬ 
tate you are the sole beneficiary and a loss of $74,570.00, 
resulting from the sale of capital assets by the estate. The 
expense item represents interest paid, $2.11, and taxes 
$8,047.50, both of which deductions are reflected in the loss 
of $7,099.92 (deductions $8,049.61 less interest income 
$949.69) claimed at line 6 of your return. The capital loss 
of $74,570.00 suffered by the estate is reflected in the de¬ 
duction of $124,154.57 claimed at line 30 of your return. 

The deduction claimed as expenses of operation of the 
estate has been disallowed since it has been held that such 
expenses were properly chargeable against corpus of the 
estate and mav not be claimed bv you in vour individual 

W WWW 

return. The amount reported by you as dividends received 
from the estate has, however, been decreased by $1,277.27 
representing the excise tax paid by the estate on dividends 
received. (See Elsie Samstag v. Commissioner, 26 B. T. A. 
957. See also (b) below.) 
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The loss of $74,570.00 resulting from the sale of capital 
assets bv the trustee or administrator of the Estate of Al- 
bert Keep Isham has also been disallowed as a transaction 
affecting corpus of the estate, the net result of which may 
not be reflected in your return as beneficiary. Evidence on 
file in this office indicates the following facts: 

Albert Keep Isham died, testate, November 9, 1931. Ilis 
will made in 1917 was probated in Santa Barbara, Califor¬ 
nia, his place of legal residence at the date of his death. 
The County National Bank and Trust Company of Santa 
Barbara, California, was appointed administrator with the 
will annexed. Under paragraph two of the decedent’s will 
you were named devisee and legatee of all his property and 
under paragraph nine the executor was authorized to sell 
all or any part of his real and personal holdings of stocks 
and bonds, improved real estate and an interest in the trust 
estate of the decedent’s grandfather, Albert Keep. 
10 Petition for final distribution of this estate was filed 
in November, 1933, and the final decree entered De¬ 
cember 4, 1933. 

On November 27, 1933, the administrator sold 500 shares 
of stock of the Guarantee Trust Company, Chicago, Illi¬ 
nois, owned by the estate for $107,680.00, which shared had 
been appraised for estate tax purposes on November 9, 
1931, at $182,250.00. The sale, therefore, resulted in a 
capital loss of $74,570.00. 

It is your contention that, under the provisions o:' the 
laws of California, title to the real and personal property 
of the decedent passed immediately to you as devisee and 
legatee under your son’s will; that any charges against the 
corpus resulted in a loss to you personally as actual owner; 
and that you were entitled to claim such losses in your in¬ 
dividual return for 1933, the year in which the sale took 
place. You contend, also, that the period of administra¬ 


tion of the estate was extended beyond the usual period of 
one vear due to a suit filed against it bv one Richard H. 
Travers, (which suit was settled by compromise ip Oc¬ 
tober 1933) and that the administrator was acting, merely, 
as an agent at the time of the sale. Article 863, Refla¬ 
tions 77, Revenue Act of 1932, provides in part: 

“Decedent’s estate during administration—The ‘period 
of administration or settlement of the estate’ is the period 
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required by the executor or administrator to perform the 
ordinary duties pertaining to administration, in particu¬ 
lar the collection of assets and the payment of debts and 
legacies. It is the time actually required for this purpose, 
whether longer or shorter than the period specified in the 
local statute for the settlement of estates. • • 

In view of the fact that Richard H. Travers had, seem¬ 
ingly, some kind of legal claim against the estate, which 
claim was being litigated up to October 1933 and for that 
reason the estate could not be finally closed until the claim 
was settled, it appears clear that the estate of Albert Keep 
Isham was in process of administration from November 9, 
1931 to December 4,1933. This period included November 
27,1933, date the sale of the shares of stock of the Guaran¬ 
tee Trust Company took place. It is w’ell established that 
the beneficiaries of an estate are not entitled to deduct, for 
Federal income tax purposes, a loss sustained from the op¬ 
eration of an estate. (See Anderson v. Wilson, et al., 289 
U. S. 20, affirmed 53 S. Ct. 417; Baltzell v. Mitchell, 3 Fed¬ 
eral 2nd, 428, certiorari denied 268 IT. S. 690; and Anna M. 
Chambers, et al., v. Commissioner, 33 B. T. A. #167.) 

With reference to your contention that under California 
law’ title to the property of your son, upon his death, vested 
immediately in you, you are advised that it has been consis¬ 
tently held by this office, by the Board of Tax Appeals, and 
by the courts that, wdiile the Federal courts are bound by 
State statutes as construed by the highest court of the 
State with reference to a rule of property in the State or a 
question of State law% they are not so hound in applying 
Federal taxing acts. (See G. C. M. 8131, Cumulative Bul¬ 
letin IX-1, page 142; and Louise E. KerckhofT v. Welch, 84 
Federal 2nd 295). 

In accordance with the foregoing, a capital net loss in 
the amount of $74,570.00, resulting from the sale of capital 
assets by the administrator of the Estate of Albert Keep 
Isham, claimed by you in your individual return for 1933 
has been disallowed. 

(b) This item represents a decrease in the total amount 
of dividends reported, first by $235.92, w’hich amount rep¬ 
resents excise taxes paid on dividends received by you per¬ 
sonally w’hich taxes were erroneously restored to in- 
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11 come twice and, second by $1,277.27, which amount 
represents excise taxes paid on dividends received 

by you from the Estate of Albert Keep Isham. (See Elsie 
Samstag v. Commissioner, 26 B. T. A. 957.) 

A copy of this letter, together with a copy of the state¬ 
ment, has been mailed to your representative, Mr. John W. 
Townsend, National Press Building, Washington, 1). C\, in 
accordance with authority conferred in a power of attor- 

nev executed bv vou and on file with the Bureau. 

• • * 

12 Endorsed: United States Board of Tax Appeals 
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United States Board of Tax Appeals 
Docket No. 89211 
Ralph Isham, Petitioner. 
v. 

Commissioner of Internal Revenue, Respondent. 

Ansiver 

The Commissioner of Internal Revenue, by his attorney, 
Morrison Shafroth, Chief Counsel, Bureau of Internal Rev¬ 
enue, in answer to the petition of the above-named tax¬ 
payer, admits, denies, and avers as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies that the Commissioner erred as alleged in sub- 
paragraphs (a) to (d), inclusive, of paragraph 4 of the pe¬ 
tition. 

5. Admits the allegations contained in subparagraphs 
(a) to (d) inclusive, of paragraph 5 of the petition. 

(e) to (m). Denies the allegations contained in subpara¬ 
graphs (e) to (m) inclusive, of paragraph 5 of the petition. 

(n) Admits the allegations contained in subpara 
(n) of paragraph 5 of the petition. 
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(o) to (q). Denies the allegations contained in subpara¬ 
graphs (o) to (q) inclusive, of paragraph 5 of the petition. 

Denies generally and specifically each and every allega¬ 
tion not herein specifically denied. 

WHEREFORE, it is prayed that the taxpayer’s petition 
be denied. 

(Signed) MORRISON SHAFROTH 

Chief Counsel Bureau of Inter¬ 
nal Revenue. 

Of Counsel: 

R. P. HERTZOG, 

Special Attorney , 

Bureau of Internal Revenue. 

6/14/37 

14 Endorsed: U. S. Board of Tax Appeals Filed at 
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United States Board of Tax Appeals 

Docket No. 89211. 

County* National Bank and Trust Company of Santa Bar¬ 
bara, Executor of the Last Will and Testament of 
Ralph Isham, Deceased, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Facts 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, that the fol¬ 
lowing facts are true and that the same may be so taken 
and considered bv the Board as offered in evidence by the 
parties to this proceeding; provided, however, that this 
stipulation shall be without prejudice to the right of either 
party to introduce other and further evidence not inconsis¬ 
tent with the facts herein stipulated to be taken as true. 

1. Ralph Isham, hereinafter referred to as the taxpayer, 
died testate, on August 25, 1937, a citizen of the United 
States and resident of Santa Barbara, California. The 
petition in this proceeding was filed by the taxpayer, dur- 
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ill": his lifetime, and the County Bank and Trust Company 
of Santa Barbara, Executor of the Last Will and Testa¬ 
ment of the taxpayer has been duly substituted as the 
party petitioner. The taxpayer’s return for the year 1933 
was made to the Collector of Internal Revenue at Los An¬ 
geles, California. 

15 2. Albert Keep Isliam, son of the taxpayer, here¬ 

inafter referred to as the decedent, died testa :e, on 
November 8, 1931. Attached hereto and made a part 
hereof, as Exhibit “A”, is a true and correct copy of the 
last will and testament of the decedent dated August 22, 
1917. Said will was duly admitted to probate on December 
7, 1931, in the Superior Court of the State of California, in 
and for the County of Santa Barbara, and the County Na- 
tionl Bank and Trust Company of Santa Barbara became 
the duly appointed and qualified administrator, c. t. a., here¬ 
inafter referred to as the administrator, thereof. The* tax¬ 
payer was the only heir of the decedent. 

3. Included among the assets of the decedent’s cjstate 
were 500 shares of stock of the Guarantee Trust Company 
of Chicago, Illinois, the fair market value of which, on No¬ 
vember 8, 1931, was $182,250. 

4. Except as otherwise hereinafter shown, all claims 
against the decedent’s estate were paid on or before June 
4, 1932. On March 15, 1932, one Richard H. Travers filed 
a claim against the decedent’s estate in the amount of 
$250,000, for services allegedly rendered as financial ad¬ 
visor to the decedent, during his lifetime. The claim was 
rejected on March 17,1932, and thereafter suit was brought 
by Travers against the estate on said claim. That suit was 
compromised and settled by the payment by the estate to 
Travers, on October 5, 1933, of the sum of $15,000. The 
suit was thereupon dismissed and the claim withdraw:!. 

5. Attached hereto and made a part hereof, as Exhibit 

“B”, is a true and correct copy of the petition of the 
10 administrator, dated November 23, 1933, filed on that 
date with the Superior Court of the State of Califor¬ 
nia, in and for the County of Santa Barbara, for an order 
to sell the aforesaid 500 shares of stock of the Guarantee 
Trust Company of Chicago, Illinois. Attached heretoj and 
made a part hereof, as Exhibit “C”, is a true and correct 
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copy of an order, dated November 27, 1933, entered by said 
Court on that date authorizing and directing the adminis¬ 
trator to sell said shares of stock. On November 27, 1933, 
the 500 shares of stock were sold by the administrator for 
the amount of $107,680. 

6. Attached hereto and made a part hereof, as Exhibit 
“D”, is a true and correct copy of the final account and 
report and petition for final distribution, dated November 
24, 1933, filed on that date by the administrator with the 
Superior Court of the State of California, in and for the 
County of Santa Barbara. Attached hereto and made a 
part hereof, as Exhibit “E”, is a true and correct copy of 
the decree of settlement of accounts and of final distribu¬ 
tion, dated December 4, 1933, entered on that date by the 
Superior Court of the State of California, in and for the 
County of Santa Barbara. 

7. During the year 1933, and prior to the filing of the final 
account and report and petition for final distribution, 
aforesaid, on November 24, 1933, income was derived from 
the properties comprising decedent’s estate, as follows: 
(a) Interest $949.69, and (b) dividends $83,840, all of which 
income was paid to and received by the administrator, and 
is reflected in the item of “Cash on hand • * • $137,651.61”, 

or elsewhere among the assets described in “Exhibit 
17 B” of said final account and report and petition for 

final distribution, Exhibit “D” of this stipulation. 
All of the assets described in said “Exhibit B” of the final 
account and report and petition for final distribution, were 
distributed to and received by the taxpayer during the year 
1933, except cash in the amount of $24,578.38, allowed and 
ordered paid to the persons therein designated, by the de¬ 
cree of settlement of accounts and of final distribution, en¬ 
tered on December 4, 1933, as aforesaid as follows: 
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Name Amojint 

Griffith and Thornburgh, attorneys for ad¬ 
ministrator, balance due upon statutory 
attorneys’ fees $4,164.19 

Same: for extraordinary services 15,000.00 

Administrator, balance due upon statutory 
fees ' 4,164.19 

Same: for extraordinary services 1,000.00 

Necessary expense of closing estate 250.00 

Total fees and expenses paid by administra¬ 
tor, pursuant to final order of distribu¬ 
tion, etc. $24,578.38 

8. During the year 1933, and prior to the distribution of 
the assets of the decedent’s estate, as set forth in para¬ 
graph 7, above, the administrator disbursed or paid out 
of the funds of the estate sums aggregating $8,049.61, con¬ 
sisting of the following items: 

(a) Interest $2.11 

(b) Taxes: 

(1) Los Angeles County Real 

Estate ‘ $311.34 

(2) Santa Barbara County Real 

Estate 2,435.59 

(3) California Solvent Credits 1,839.56 

(4) Federal Check 2.86 

(5) California Inheritance 2,060.68 

(6) Additional Federal Estate 120.20 

(7) Federal Excise on Divi¬ 
dends 1,277.27 8,047.50 


Total $8,049.61 

18 9. The administrator filed a fiduciary return of 

income (Form 1041) in respect of the decedent's 
estate for the year 1933, in which there was reported an 
ordinary net income of $76,740.08, computed as follows: 
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Income 


Amount 

(a) Interest on bank deposits, 



notes, etc. 


$949.69 

(b) Dividends on stock of do¬ 



mestic corporations 


83,840.00 

Total income 


$84,789.69 

Deductions 



(c) Interest paid 

$ 2.11 


(d) Taxes paid 

8,047.50 

8,049.61 

Net income 


$76,740.08 


10. In said fiduciary return of income, under the head¬ 
ing “Beneficiaries’ Shares of Income and Credits’’ there 
was reported as distributed or distributable to the tax¬ 


payer the following: 

(a) Dividends $83,840.00 

(b) Ordinary net loss 7,099.92 

(c) Capital net loss 74,570.00 


Item (b) of this paragraph was computed as follows: 

Interest and taxes paid, as above 8,049.61 

Less: 

Income from interest, as above 5)49.69 


$7,099.92 

Item (c) of this paragraph was computed as follows: 

Fair market value of the 500 shares of 
stock of the Guarantee Trust Company 
of Chicago, Illinois, on November 8, 

1931, as set forth in paragraph (3), 
above $182,250.00 

Less: 

Selling price, as set forth in paragraph 

(5), above 107,680.00 
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19 11. The administrator filed an income tax 

(Form 1040) in respect of the decedent’s 
for the year 1933, in which there was reported a 
come of “0”, computed as follows: 


return 
estate 
net in- 


Income 

(a) Interest on bank deposits, 
notes, etc. 

(b) Loss from sale of capital 
assets 

(c) Dividends on stock of do¬ 
mestic corporations 

Total income 
Deductions 


$9)49.69 

(74,570.00) 

83,840.00 


$10,219.69 


(d) Interest paid 

(e) Taxes paid 

(f) Other deductions 

Net income 


$ 2.11 
8,047.50 
2,170.08 


10,219.69 


Item (f) of this paragraph is explained in Schedule “E” 
of said income tax return, as follows: “Estate closed and 
income distributed during year.” 


12. In his income tax return (Form 1040) for the year 
1933, the taxpayer reported an ordinary net income of $84,- 
887.92, computed as follows: 


Income 


Am 


bunt 


(a) 

(b) 


(c) 

(d) 


Interest on bank deposits, notes, etc. 
Income from fiduciaries: 

(1) R. E. Zimmer, 208 South LaSalle 
Street, Chicago, Illinois 

(2) County National Bank and Trust 
Company, Santa Barbara, Cali¬ 
fornia—loss 

Rents and royalties 

Dividends on stock of domestic corpo¬ 
rations 


$15.75 




21.22 


(7,09 

4 


9.92) 

70.60 


95,136.92 


$94,244.57 


Total income 
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20 Brought forward 

Deductions 
Interest paid 
Taxes paid 
Contributions 


$94,244.57 


$219.24 

4,863.41 

4,274.00 9,356.65 


Net income $84,887.92 

Item (d) of this paragraph includes the item of “dividends 
$83,840”, referred to in paragraphs 7, 9, 10 and 11, above. 

In Schedule “C” of his said return for 1933, the tax¬ 
payer reported capital net losses aggregating $124,154.57, 
of which the amount of $49,584.57 is not in controversy in 
this proceeding. The balance of $74,570, which is in con¬ 
troversy, represents the excess of the fair market value of 
the aforesaid 500 shares of stock of the Guarantee Trust 
Company of Chicago, Illinois, on November 8, 1931, as set 
forth in paragraph 3, above, over the selling price thereof, 
as set forth in paragraph 5, above. (See item (c) of para¬ 
graph 10, above) In arriving at the tax liability of $335.84, 
as reported on said return, the taxpayer deducted from 
the tax as computed upon the ordinary net income (divi¬ 
dends), the sum of $15,519.32, representing 12 1 /j per cent 
of the aforesaid amount of $124,154.57. Of the aforesaid 
amount of $15,519.32, the amount of $9,321.25 represents 
12V2 per cent of the aforesaid net lose of $74,570. Attached 
hereto and made a part hereof, as Exhibit “F”. is a true 
and correct copy of the taxpayer’s income tax return for 
the year 1933. 

13. In his determination of the deficiency involved, the 
respondent disallowed the capital net loss deduction 
21 of $74,570, claimed on the taxpayer’s return for 
1933, as set forth in paragraph 12, above, with the 
result that he reduced the above-described deduction of 
$15,519.32 by the amount of $9,321.25. Of the interest and 
taxes paid by the administrator during the year 1933, in 
the aggregate amount of $8,049.61, as set forth in para¬ 
graph 8, above, and as claimed as a deduction in the fidu¬ 
ciary return for that year, as set forth in paragraph 9, 
above, and reflected as a claimed deduction in the taxpay¬ 
er’s return for that year (item (b)(2) of paragraph 12, 
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above), the respondent in effect allowed as a deduction from 
the gross income of the decedent’s estate only the item of 
Federal Excise Tax on Dividends $1,277.27 (item (|b)(7) 
of paragraph 8, above), and disallowed the remaining items 
aggregating $6,772.34 (item (a) and (b)(1) to (b)(6), in¬ 
clusive, of paragraph 8, above). 

14. In addition to item (b)(7) of paragraph 8, ^bove, 
allowed as a deduction, as set forth in paragraph 13, hbove, 
the respondent now concedes that items (a) and (b)(1) to 
(b)(4), inclusive, of paragraph 8, above, aggregating 
$4,591.46 represent allowable deductions from the gross in¬ 
come of decedent’s estate for the year 1933, and thht the 
taxpayer’s taxable net income, as shown by the notice of 
deficiency from which his appeal was taken, is overstated 
accord inglv. 

JOHN W. TOWNSEND 
Counsel for Petitioner. 

(Sgd) J. P. WENCHEL 

Chief Counsel, Y 
Bureau of Internal Revenue, 

JHP/lmv 5/14/38 
22 Exhibit A 

The Last Will and Testament of Albert Keep I sham, of the 
City of Chicago, County of Cook, State of Illinois. 

I, Albert Keep Isham, of the City of Chicago, County of 
Cook and State of Illinois, being of sound and disposing 
mind and memory, do make, publish and declare this my 
last will and testament, hereby revoking any and all wills 
and testatments and codicils thereto and any and all testa¬ 
mentary papers of any kind or description whatsoever at 
any time heretofore made by me. 

Paragraph First: I hereby nominate and appoint | The 
Northern Trust Company of Chicago, Illinois, the executor 
of this my last will and testament, and I direct that no bond 
shall be required of it as such executor, and that all my 
just debts and all my funeral expenses shall be paid by 
my said executor as soon after my death as conveniently 
may be. 

It is my will, and I direct that all inheritance taxes, 
whether imposed by the United States Government, or by 
the government of any state in which I may have property 
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at the time of my death, on all of the property devised or 
bequeathed to my father, Ralph Isham, in and by Para¬ 
graph Second of this my will, and also on the life interest 
given to my said father in and by Paragraph Third of this 
my will, and also on the remainder after said life interest, 
in the property therein devised and bequeathed to said The 
Northern Trust Company, as trustee, shall be paid by my 
executor out of the principal of the property bequeathed 
and devised by said Paragraph Third, and that the same, 
when so paid, shall not in any manner or to any extent 'what¬ 
soever be charged against my said father, Ralph Isham, or 
deducted from the property devised and bequeathed to him 
in and by said Paragraph First hereof, or be charged 
against or deducted from his life interest in the property 
devised and bequeathed by said Paragraph Third hereof. 
#••##*•••• 

23 Paragraph Fifth: I authorize and empower my 
said executor, to sell all or any part of my real or 

personal estate, at public auction or by private sale, for 
cash or on credit, or partly for cash and partly on credit, 
and to execute and deliver all good and sufficient deeds, bills 
of sale, instruments of transfer, and any and all other 
writings necessary or proper to convey the property so 
sold; and I direct that the receipt of my said executor for 
the purchase money and proceeds of any property herein 
authorized to be sold, and for any other moneys paid to 
my said executor, and for any property of any kind or 
description whatsoever transferred to it, shall effectually 
and fully discharge the person or persons so pur- 

24 chasing the property so sold, or so paying said other 
moneys, or so transferring said other property, 

therefrom, and from being bound to see to the application 
or being answerable for the loss or misapplication thereof. 

IN WITNESS WHEREOF, I have hereunto set my hand 
and seal to this, my last will and testament, consisting of 
ten (10) sheets of paper (including this sheet), on each of 
which said ten (10) sheets I have written my name, this 
Twenty-Second (22nd) day of August in the year of our 
Lord, One Thousand Nine Hundred and Seventeen (A. D. 
1917). 

ALBERT KEEP ISHAM (Seal) 

(Attestation clause omitted in copying) 
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25 Exhibit “B” 

In the Superior Court of the State of California, 

In and For the County of Santa Barbara. | 

No. 22916 I 

In the Matter of the Estate of Albert Keep Isham, De¬ 
ceased. 

Petition for Order to Sell Securities. 

To the Honorable, the Superior Court of the State of 
California, in and for the County of Santa Barbara: 

The petition of County National Bank and Trust Com¬ 
pany of Santa Barbara respectfully shows: 

That it is the duly appointed, qualified and acting Ad¬ 
ministrator with the Will Annexed of the Estate of Albert 
Keep Isham, deceased; 

That said estate is the owner of, and your petitioner is 
in possession of, five hundred (500) shares of the capital 
stock of Guaranty Trust Company represented by certifi¬ 
cates numbered 1629, 1630, 1631, 1632 and 1633 for one 
hundred (100) shares each; that all of said certificates 
have been issued in the name of County National Bank 
and Trust Company of Santa Barbara, as Special Admin¬ 
istrator of the Estate of Albert Keep Isham, deceased; 
that pursuant to order of this Court, all the assets in the 
hands of your petitioner as Special Administrator have 
been turned over to your petitioner, as Administrator with 
the Will Annexed; 

That said stock is of a semi-speculative type and your 
petitioner has been requested by the sole beneficiary of 
the estate of said decedent to sell the same in order to in¬ 
vest in a more conservative investment; that said sale is 
for the advantage, benefit and best interest of said estate 
and all persons interested therein; 

26 That said stock is not listed upon any established 
stock exchange but has been and is now selling at 

approximately One Hundred and Fifty Dollars ($1:10.00) 
per share; that One Hundred and Fifty Dollars per share 
is a fair minimum price on the sale of said securities; 

WHEREFORE, your petitioner prays that an order be 
made by this Court authorizing it as Administrator with 
the Will Annexed of said estate to sell said Five Hundred 
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(500) shares of the capital stock of Guaranty Trust Com¬ 
pany at a minimum price of One Hundred and Fifty Dol¬ 
lars ($150.00) per share, all for cash in lawful money of 
the United States, and that such order be made without 
further notice. 

Dated: November 23, 1933. 

COUNTY NATIONAL BANK AND TRUST 
COMPANY OF SANTA BARBARA, 
Administrator with the Will Annexed of 
the Estate of Albert Keep Isham , De¬ 
ceased 

By EDWARD B. STARBUCK 
Assistant I 'ice-President. 

28 Exhibit “C” 

In the Superior Court of the State of California, 

In and For the County of Santa Barbara. 

No. 22916 

In the Matter of the Estate of Albert Keep Isham, De¬ 
ceased. 

Order Authorizing Sale of Securities. 

Upon reading and filing the petition of County National 
Bank and Trust Company of Santa Barbara, as Adminis¬ 
trator with the Will Annexed of the Estate of Albert Keep 
Isham, deceased, for authority to sell five hundred (500) 
shares of the capital stock of Guaranty Trust Company, 
and it appearing that said certificates stand in the name 
of County National Bank and Trust Company of Santa 
Barbara, as Special Administrator of the Estate of Albert 
Keep Isham, deceased, but that said bank, as such Special 
Administrator, has, pursuant to order of this Court, de¬ 
livered all assets in its hands as such Special Administra¬ 
tor, including said five hundred (500) shares of stock of 
the Guaranty Trust Company, to County National Bank 
and Trust Company of Santa Barbara, as Administrator 
with the Will Annexed of the Estate of Albert Keep Isham, 
deceased, and that said Administrator with the Will An¬ 
nexed is in possession of said certificates representing said 
five hundred (500) shares of stock and that the same is 
the property of said estate; 
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And it further appearing: that each and all of the allega¬ 
tions of said petition are true and correct and that it is 
for the best interests of said estate that said stock be sold; 

IT IS ORDERED, that notice of the hearing of said peti¬ 
tion be dispensed with and that said sale be made without 
further notice; 

IT IS FURTHER ORDERED that said Admin- 

29 istrator with the Will Annexed be, and it is hereby, 
authorized and directed to sell for cash, in lawful 

money of the United States, five hundred (500) shares of 
the capital stock of Guaranty Trust Company, represented 
by certificates numbered 1629, 1630, 1631, 1632 and 1633 
for one hundred (100) shares each, at a minimum price of 
One Hundred and Fifty Dollars ($150.00) per share, with¬ 
out further confirmation bv this Court, and that ndtice of 
such sale be, and the same is hereby dispensed with. 

Dated: November 22, 1933. 

ATWELL WESTWICK 
Judge of the Superior Court. 

Filed Nov. 22, 1933 
D. F. HUNT, Clerk 

30 Exhibit “D” 

In the Superior Court of the State of California, 

Ill and For the County of Santa Barbara. 

No. 22916 

In the Matter of the Estate of Albert Keep Isham, De¬ 
ceased. 

Final Account and Report and Petition for Final Distri¬ 
bution. 

County National Bank and Trust Company of Santa 
Barbara, Administrator with the Will Annexed of the es¬ 
tate of Albert Keep Isham, deceased, renders and presents 
to the Court for settlement the following as its final ac¬ 
count and report of its administration of said estate, and 
presents therewith its petition for final distribution of said 
estate, as follows, to-wit: 

Account 

Said Administrator charges itself with the whole of the 
estate of said decedent at the value of the appraisement 
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contained in the inventories on file herein, reference to 
which is hereby made. That in addition said Administra¬ 
tor has also received, during the administration of the 
estate, sums of money, both principal and interest, detailed 
accounts of which have been kept by said Administrator, 
and likewise has paid out numerous items during the ad¬ 
ministration of said estate, detailed accounts of which have 
also been kept; that Ralph Isliain is the sole beneficiary 
under the will of said deceased and is entitled to distribu¬ 
tion of all of the residue of said estate; that said Ralph 
Isham is fully advised as to all cash and property trans¬ 
actions of or bv said Administrator on behalf of said estate 
and is entirely satisfied therewith and has audited and 
satisfied himself of the correctness of all accounts kept by 
said Administrator on account of said estate; that said 
Ralph Isham has waived the filing of any account 
31 herein or the filing of any vouchers and has re¬ 
quested said Administrator to petition for final dis¬ 
tribution without the filing of any account or vouchers, by 
his written Request and Waiver presented to the Court 
and filed herewith, and pursuant thereto, said Administra¬ 
tor does not intend to file any fuller account than is covered 
hereby, nor to file any vouchers; that each and every item 
of disbursement made by said Administrator is covered by 
a voucher on file in its office; 

Said Administrator further states that numerous of the 
securities shown in the inventories on file herein have been 
sold under order of this Court, and that certain of the 
tangible personal property has likewise been sold, the pro¬ 
ceeds of which sales are all shown on the accounts kept by 
said Administrator; that certain investments have been 
made under order of this Court, the same being included 
in the residue of said estate hereinafter mentioned; 

Report and Petition for Distribution 

Said Administrator further states that Letters of Ad¬ 
ministration with the will annexed were dulv and regularlv 
issued to it on the 7th day of December, 1931, and have not 
been revoked; 

That said Administrator thereupon entered upon the 
performance of its duties and commencing with the 8th 
day of December, 1931, and thence continuing for the pe- 
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riod and in the manner prescribed by law, duly published 
notice to the creditors of said decedent to file or present 
their claims, due proof of which publication was filed in 


this Court on the 5th day of January, 1932; 

That on the 8th day of December, 1931, and within 
32 thirty days after the first publication of said notice 
to creditors, said Administrator filed in this Court 
a printed copy of said notice to creditors, accompanied by 
a statement setting forth the date of the first publication 
thereof and the name of the newspaper in which th<^ same 
was printed, all as required by law; 

That more than six months have expired since the first 
publication of said notice to creditors, and that annexed 
hereto, marked “Exhibit A” and made a part hereof is a 
statement of all claims that have been presented to said 
Administrator or filed in this Court, all of which have been 
duly allowed, approved and paid, except the claim of Rich¬ 
ard H. Travers, which has been withdrawn by a written 
withdrawal on file herein; 

That on the 15th day of December, 1931, said Adminis¬ 
trator returned to this Court and filed herein a partial in¬ 


ventory and appraisement of certain property of said es¬ 


tate and on the 12th day of May, 1932, returned to this 


Court and filed herein a further partial inventory of the 
remaining property of said estate; that said two inven¬ 
tories together contain a full itemization and appraisement 
of all of the estate of said decedent that has come to its 


possession or knowledge, reference to the same on file 


herein being hereby made; 

That all of the debts of said decedent and of said estate, 
and all debts, charges and expenses of administration thus 
far incurred have been paid, except a balance of $-5-164.10 
due Griffith & Thornburgh, attorneys for said Acjminis- 
trator, on their statutory fees on the estate accounted for 
and a like balance due said Administrator for its statutory 
compensation; 

That in addition both said Administrator and said at- 
tornevs have rendered extraordinary services for said 
estate for which they are entitled to extraordinary 
33 fees; that in addition to the usual services, services 
were rendered in resisting and litigating tlu claim 
of Richard H. Travers against said estate; the settlement 
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with the Northern Trust Company, of Chicago, of certain 
inheritance tax claims due from the decedent by reason 
of benefits received by him prior to his death in certain 
trusts in the State of Illinois; the securing of complete in- 
! heritance tax waivers from the State of Illinois; the con- 
i ducting of various sales of securities of the estate and sales 
of personal property; that both said Administrator and its 
i attorneys are entitled to extraordinary fees to be fixed by 
the Court for their services so rendered; 

That all personal property taxes and all estate, inheri¬ 
tance and transfer taxes due or payable from said estate 
have been paid; that said estate is now in condition to be 
closed and distributed and that the estimated expense of 
closing said estate is $250.00; 

That a full and complete description of all of the residue 
of said estate now remaining in the hands of said Admin¬ 
istrator for distribution, so far as known to said Adminis¬ 
trator, is hereunto annexed, marked “Exhibit B” and made 
a part hereof; 

That said Albert Keep Isham died on the 8th day of 
November, 1931, leaving a last win and testament hereto¬ 
fore, and on the 7th day of December, 1931, admitted to 
probate by this Court, a copy of which is hereunto annexed, 
marked “Exhibit C” and made a part hereof, in and by 
which said decedent devised and bequeathed all of his es¬ 
tate to his father, Ralph Isham; 

That said Ralph Isham, sole beneficiary under said will, 
is likewise the sole and only heir of said decedent; 

34 WHEREFORE, said Administrator prays that 
the foregoing account may be settled, allowed and 
approved, and that in view of the request and waiver of 
i said Ralph Isham, no further accounting be required, and 
i that said Administrator be discharged of its trusts; that 
all of the residue of said estate be distributed to Ralph 
I Isham, the sole beneficiary under the will of said decedent; 

That there be allowed to Griffith & Thornburgh, attor¬ 
neys for said Administrator, the balance due them on their 
statutory attorneys’ fees in the amount of $4,104.19, to¬ 
gether with a reasonable compensation for extraordinary 
services rendered by them to and on behalf of said estate, 
and to said Administrator the balance of $4,164.19, due it 
on its statutory fees, together with a reasonable eompen- 
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sation for extraordinary services rendered bv it to 


and on 


behalf of said estate and the sum of $250.00 for the neces¬ 
sary expense of closing said estate, and that such other and 
further order may be made as to the Court may appear 
meet and proper in the premises. 

Dated at Santa Barbara, California, November 24, 1933. 

COUNTY NATIONAL BANK AND TRUST 
COMPANY OF SANTA BARBARA, 
Administrator with the Will Annexed of 
the Estate of Albert Keep Isham, De¬ 
ceased. 

By EDWARD B. STARBUck 
Assistant Vice-President 

GRIFFITH & THORNBURGH 
Attorneys for Administrator 

37 Exhibit B" 

Residue of Estate for Distribution 

Cash on hand—(subject to payments prayed 
for in petition for distribution) $13t,651.61 

(Balance of list of assets omitted in copying inasmuch as 
identical assets are listed on pa ires 4 to 9, inclusive,! on Ex¬ 
hibit E.) 

38 Exhibit “E” 

In the Superior Court of the State of California 
In and For the County of Santa Barbara 

No. 22916 

In the Matter of the Estate of Albert Keep Isham, De¬ 
ceased. 

Decree of Settlement of Accounts and of Final Distribu¬ 
tion. 

County National Bank and Trust Company of Santa 
Barbara, Administrator with the Will annexed of the estate 
of Albert Keep Isham, deceased, having, on the 2-^rth day 
of November, 1933, rendered and presented for set lenient 
and filed herein a full account and report of its adminis¬ 
tration of said estate, which account was for a final settle- 
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ment, and having, with said account, filed its petition for 
the final distribution of said estate, and said account and 
petition coining on regularly to be heard this 4th day of 
December, 1933, due proof having first been made to the 
i satisfaction of the Court that due notice of the settlement 
of said account and the hearing of said petition had been 
i given in all respects according to law; 

And it appearing to the satisfaction of the Court that 
' Ralph Isham, the sole beneficiary of the estate of said de¬ 
ceased, has waived any other or further accounting than 
! has heretofore been filed in this Court, and has, in writing, 
requested said Administrator with the Will annexed to file 
i its petition for distribution without the necessity of the 
filing of any detailed account; and it further appearing to 
i the satisfaction of the Court that said account as rendered 
is, in all respects, just and true, and no person appearing 
to oppose the settlement of said account or the grant- 
i 39 ing of said petition, and there being no objection or 
exception thereto on the part of any person inter¬ 
ested in said estate; 

WHEREFORE, IT IS ORDERED, ADJUDGED AND 
DECREED and the Court does now ORDER, ADJUDGE 
AND DECREE that said final account and report be, and 
the same are hereby, in all respects as the same were ren¬ 
dered and presented for settlement, settled, allowed and 
appi oved, and said Administrator with the Will annexed 
i is relieved from the filing of any further account herein or 
1 any vouchers in support of any such further account; 

And it further appearing to the satisfaction of the Court 
that due notice has been given by said Administrator w r ith 
I the Will annexed to the creditors of and all persons having 
claims against said decedent to file or present their claims 
for the period and in the manner prescribed by law; that 
i within thirty days after the first publication of said notice 
i to creditors, said Administrator filed in this Court a printed 
copy of said notice to creditors, accompanied by a state¬ 
ment setting forth the date of the first publication thereof 
! and the name of the newspaper in which the same was 
' printed, all as required by law; that more than six months 
have expired since the first publication of said notice to 
creditors; IT IS ADJUDGED AND DECREED that due 
and legal notice to the creditors of said decedent has been 
given; 
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And it further appearing to the satisfaction of the Court 
that all of the debts of said decedent and of sajd estate, 
all Inheritances taxes and all personal property taxes due 
or payable from said estate, and all debts, charges and ex¬ 
penses of administration of said estate, excepting a balance 
of $41(14.19 due Griffith & Thornburgh, attorneys for said 
Administrator, upon their statutory attorneys’ fees 

40 herein, and a like balance of $4164.19 due said Ad¬ 
ministrator for its statutory compensation, having 

been paid; that, in addition, said Administrator with the 
Will annexed has rendered extraordinary services herein 
of the reasonable value of One Thousand Dollars! ($1,000- 
.00), and that said Griffith & Thornburgh, attorney^ for said 
Administrator, have likewise rendered extraordinary ser¬ 
vices herein of the reasonable value of Fifteen Thousand 
Dollars ($15,000.00), that the sole beneficiary of said es¬ 
tate, has agreed to the allowance of both of said sums as 
extraordinary fees; 

That said estate is now in condition to be closed and 
distributed and that the estimated expense of closing the 
same is $250.00. 

And it further appearing to the satisfaction of t lie Court 
that the said Albert Keep Isham died on the 8tl(i day of 
November, 1931, leaving a last will and testamenj hereto¬ 
fore admitted to probate by this Court, a copy of which is 
annexed to said petition, marked “Exhibit C”, ii and by 
which he devised and bequeathed all of his estate to the 
said Ralph Isham, and that said Ralph Isham is likewise 
the sole and only heir of said decedent; 

That all of the allegations and averments of said account 
and report and said petition are true and correct, Mid that, 
subject to the payment of the fees and allowances herein 
made, said Ralph Isham is entitled to distribution of all 
of the residue of said estate; 

WHEREFORE, IT IS FURTHER ORDERED, AD¬ 
JUDGED AND DECREED and the Court does row OR¬ 
DER, ADJUDGE AND DECREE that there be, and there 
is hereby allowed and ordered paid to saidj Griffith 

41 & Thornburgh, attorneys for said Administrator, 
with the Will Annexed, the said balance of $4164.19 

due upon their statutory attorneys’ fees herein, and the 
sum of $15,000.00 for extraordinary services rendered by 
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them on behalf of said Administrator, and that there be, 
and there is hereby allowed and ordered paid to said Ad¬ 
ministrator the said balance of $4164.19 due it upon its 
statutory compensation, and the sum of $1,000.00 for ex¬ 
traordinary services rendered by said Administrator on 
behalf of said estate, and the further sum of $250.00 for 
the necessary expenses of closing said estate; 

That all of the residue of the estate of the said Albert 
Keep Isham, deceased, hereinafter particularly described 
and any other property not now known or discovered which 
may belong to said estate or in which said estate may have 
any interest, be, and the same is hereby, distributed to 

RALPH ISHAM, 

the sole beneficiary under the will of said decedent; 

The following is a particular description of the residue 
of said estate hereinbefore mentioned and referred to and 
of which distribution is now ordered as aforesaid to the 
said Ralph Isham; 

Money . $113,073.23 

46 Done in open Court this 4th dav of December, 
1933. 

A. B. BIGLER 
Judge of the Superior Court 

Filed Dec. 4th, 1933 

D. F. HUNT, Clerk 

By C. E. JAMES, Deputy Clerk 

47 United States Board of Tax Appeals 


County National Bank and Trust Company of Santa Bar¬ 
bara, Exf.cutor of the Last Will and Testament of 
Ralph Isham, Deceased, Petitioner, v. Commissioner 
of Internal Revenue, Respondent. 

Docket No. 89211. Promulgated February 9, 1939. 

A capital loss sustained by an estate in the process of 
administration is personal to the estate as a taxable entity, 
and a sole devisee and legatee receiving the income of the 
estate in 1933 in the form of interest and dividends may 
not deduct from such income any part of the capital loss. 



GUY T. HELVERING. 


33 


Paul B. Cromelin, Esq., Bolitha J. Laws, Esq., aijd John 
IT’. Townsend, Esq., for the petitioner. 

John II. Pigg, Esq., for the respondent. 

Opinion. 

Smith: This proceeding is for the redeterminatijm of a 
deficiency of $12,038.48 in the income tax of Ralph llsham, 
deceased, for 1933. The parties have filed a writteii stipu¬ 
lation of facts, with all the material documents attached, 
which we adopt as our findings of fact. The stimulated 
facts may be summarized as follows: 

Ralph Isham, deceased, was the father and sole devisee 
and legatee of Albert Keep Isham, who died a resident of 
Santa Barbara, California, on November 8, 1931, The 
petition in this proceeding was filed by Ralph Isham prior 
to his death, which occurred on August 25, 1937, and his 
executor, the County National Bank & Trust Co. of Santa 
Barbara, has been duly substituted as the party petitioner 
in this proceeding. 

In his will Albert Keep Isham, hereinafter referred to 
as the son, devised and bequeathed to his father all of his 
property, both real and personal. The son’s will was ad¬ 
mitted to probate on December 7, 1931, in the Superior 
Court of the State of California, in and for the County of 
Santa Barbara. The Countv National Bank & Trust 
48 Co. of Santa Barbara became the administrator, 
c. t. a., of the son’s estate. The son’s will provided 
in part as follows: 

It is my will, and I direct that all inheritance taxes, 
whether imposed by the United States Government, or by 
the government of any state in which I may have property 
at the time of my death, on all of the property devised or 
bequeathed to my father, Ralph Isham, in and by Para¬ 
graph Second of this my will, and also on the life interest 
given to my said father in and by Paragraph Third <|>f this 
my will, and also on the remainder after said life interest, 
in the property therein devised and bequeathed to said The 
Northern Trust Company, as trustee, shall be paid nv my 
executor out of the principal of the property bequeathed 
and devised by said Paragraph Third, and that the same, 
when so paid, shall not in any manner or to any <pctent 
whatsoever be charged against my said father, Ralph 
Isham, or deducted from the property devised and be- 
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| queathed to him in and by said Paragraph First hereof, 
or be charged against or deducted from his life interest in 
the property devised and bequeathed by said Paragraph 
Third hereof. 

In case, however, I leave no property on which the pro¬ 
visions of Paragraph Third hereof can operate, all said in¬ 
heritance taxes on the property devised and bequeathed by 
i Paragraph Second hereof shall be chargeable against my 
i said father, and payable out of said last mentioned prop¬ 
erty. 

i Paragraph Second: I give, devise, and bequeath to my 
i father, Ralph Isham, of said City of Chicago, his heirs, 
i executors, administrators and assigns, as his own absolute 
property, all the property, real, personal and mixed, of 
i any and every kind and description whatsoever and where¬ 
soever situate, of which I may die possessed, or in or to 
i which I may have any right, title or interest at the time of 
my death, or over which I may then have any power of dis¬ 
position, including all such income of the property held in 
trust under the provisions of the last will and testament 
of my grandfather, Albert Keep, as I may be entitled at 
the time of my death to have paid over to me by the trus¬ 
tees thereunder, but excluding all of the principal of said 
I trust property, which said principal is hereinafter disposed 
of in and by Paragraph Third hereof. 

Paragraph third of the will referred to above dealt with 
certain trust property in which the father, Ralph Isham, 

! was bequeathed a life interest. However, at the time of 
the son’s death the trust had terminated so that this pro- 
i vision of the will is not material. All of the son’s property 
i passed to the father under the abeze quoted paragraph sec¬ 
ond of the will. 

On or before June 4, 1932, all claims against the son’s 
estate had been paid except a claim filed on March 15, 1932, 
by one Richard H. Travers in the amount of $250,000 for 
services allegedly rendered as financial advisor to the son 
i during his lifetime. This claim was rejected on March 17, 
1932, and a suit thereon was subsequently brought by Trav¬ 
ers, which was settled on October 5, 1933, by a compromise 
payment to Travers of $15,000. 

Included in the assets of the son’s estate were 500 shares 
of stock of the Guarantee Trust Co. of Chicago, Illinois, 
which had a fair market value on November 8, 1931, the 
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date of the son’s death, of $182,250. The administrator of 
the son’s estate on November 23, 1933, filed a petition with 
the court for permission to sell the said 500| shares 
49 of stock, which permission was granted by oWer of 
the court entered November 27, 1933. The shares 
were sold on November 27, 1933, for $107,680. 

On November 24, 1933, the administrator filed a “final 
account and report and petition for final distribution” and 
on December 4, 1933, the court entered its “decree of set¬ 
tlement of accounts and of final distribution.” Among the 
assets listed for distribution in the final account were cash 
on hand in the amount of $137,651.61, a large amount of 
miscellaneous stocks and bonds, and several parcels of 
California real estate. 

During the year 1933 and prior to the filing of the final 
account on November 24, 1933, income was derivecji from 
the properties comprising the son’s estate in the aiiiounts 
of $949.69 interest and $83,840 dividends. All of such in¬ 
come was paid to and received by the administrator and is 
reflected in the cash on hand or other assets listed in the 
administrator’s final account. All of the assets of the 
estate so listed were distributed to and received by the 
father, Ralph Isham, during the year 1933 except cash in 
the amount of $24,578.38 which was allowed and ordered 
paid to certain other persons. 

During the year 1933 and prior to the final distribution 
of the soil’s estate the administrator paid out of fui|ids of 
the estate the aggregate amount of $8,049.61, consisting of 
the following items: 


(a) Interest . I$2.11 

(b) Taxes: 

(1) Los Angeles County real estate $311.34 

(2) Santa Barbara County real es¬ 
tate . 2,435.59 

(3) California solvent credits. 1,839.56 

(4) Federal check . 2.86 

(5) California inheritance. 2,060.68 

(6) Additional Federal estate . 120.20 

(7) Federal excise on dividends .... 1,277.27 

- 8,047.50 

Total .. 8,ol49.61 
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The respondent now concedes that all of the above items 
not allowed as deductions in the determination of the defi¬ 
ciency herein are allowable except the California inheri¬ 
tance tax of $2,060.68 and the additional Federal estate 
tax of $120.20. 

A fiduciary return of income (form 1041) was filed by 
the administrator of the son’s estate for the year 1933, 
showing gross income of $84,789.69, including interest of 
$949.69 and dividends on stock of domestic corporations of 
$83,840. The only deductions claimed on the return were 
interest paid, $2.11 and taxes paid, $8,047.50, leaving a net 
income of $76,740.08. The amount of $2,170.08 was shown 
in the return as the beneficiary’s (father’s) share of dis¬ 
tributable income. This amount is the difference be- 
50 tween the dividends of $83,840 and the sum of $7,- 
099.92, representing the interest and taxes paid less 
the interest received, reported as an ordinary net loss, and 
$74,570, representing the capital loss on the sale of the 
above mentioned 500 shares of stock of the Guarantee Trust 
Co. of Chicago. 

The administrator of the son’s estate also filed an in¬ 
come tax return on behalf of the son’s estate for 1933, on 
form 1040, which showed no net income. The father filed 
an individual income tax return (form 1040) for the year 
1933 in which he reported a gross income of $94,244.57, in¬ 
cluding the dividends received by the son’s estate in the 
above stated amount of $83,840. He also reported a capital 
net loss of $124,154.57, including the aforesaid amount of 
$74,570 representing the loss on the sale of the 500 shares 
of Guarantee Trust Co. of Chicago stock. 

In his determination of the deficiency herein the re¬ 
spondent has disallowed the capital net loss deduction of 
$74,570 claimed by the father, which is the principal item 
in controversy in this proceeding. 

Also, in computing the father’s distributable income from 
the son’s estate, the respondent disallowed $6,772.34 of the 
aggregate amount of $8,049.61 of interest and taxes paid 
by the administrator as set forth above. The only part 
of the amount allowed was an item of $1,277.27 represent¬ 
ing Federal excise tax on dividends. The respondent now 
concedes, however, and it is stipulated, that all of such 
items except the California inheritance tax in the amount 
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of $2,060.68 and the additional Federal estate tax of ^120.20 
are deductible from the gross income of the son’s estate and 
that the father’s net income as shown in the deficiency no¬ 
tice is overstated accordingly. 

The items of income and deductions and the respective 
contentions of the parties are summarized in the following 
table: 

Petitioner’s Respondent’s 
contention contention 

Income: 

Interest . $946.69 $94^.69 

Dividends 

Total income 

Deductions:.. 

Interest paid . 

Taxes: 



(1) Los Angeles County .... 311.34 

(2) Santa Barbara County . 2,435.59 

(3) California solvent credits 1,839.56 


(4) Federal check . 2.86 

(5) California inheritance . 2,060.68 

(6) Additional Federal 

estate . 120.20 

(7) Federal excise on 

dividends . 1,277.27 

Loss on sale of stock.74,570.00 

Total deductions.82,619.61 


"311.34 

"2,43,7.59 

*1,83^.56 

# 2.86 

1 



Net income. 2,170.08 


78,921(16 


* Note.—T 11 paragraph 14 of the stipulation the respon¬ 
dent concedes these items should have been allowed as 
deductions. In the 90-day deficiency notice only the item 
of $1,277.27 was allowed. 

51 The allegations of error as set forth in the peti¬ 

tion are that: 

(a) The Commissioner erred in including in petitionler’s 
1933 gross income any sum in excess of $2,170.08 as (rep¬ 
resenting petitioner’s interest in the income from the p^op- 
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erty comprising the Estate of Albert Keep Isham, De¬ 
ceased. 

(b) The Commissioner erred, in the alternative, in in¬ 
cluding in petitioner’s 1933 gross income any sum in ex¬ 
cess of $76,740.08 as petitioner’s interest in the income from 
the property comprising the Estate of Albert Keep Isham, 
Deceased. 

(c) The Commissioner erred, in any event, in failing to 
allow petitioner a deduction from gross income in the 
amount of $74,570 as a capital loss sustained by him in 
1933 upon the sale of shares of stock of the Guarantee 
Trust Company of which petitioner was the legal and 
beneficial owner. 

(d) The Commissioner erred in failing to determine and 
to hold that petitioner has overpaid his 1933 income taxes 
in the amount of $335.84. 

As to the first issue the petitioner contends that in com¬ 
puting the father’s share of the income of the son’s estate 
during the period of administration allowance must be 
made for the $74,570 capital loss resulting from the sale by 
the administrator of the 500 shares of stock of the Guaran¬ 
tee Trust Co. of Chicago. Illinois. Petitioner further con¬ 
tends that if the capital loss in question is not allowable to 
the son's estate in computing the father’s distributable in¬ 
come, then it is allowable as a deduction to the father in 
his individual income tax return. 

Sections 161 and 162 of the Revenue Act of 1932 provide 
in material part as follows: 

Sec. 161. Imposition of Tax. 

(a) Application of Tax.—The taxes imposed by this title 
upon individuals shall apply to the income of estates or of 
any kind of property held in trust, including— 

*•####• 

(3) Income received by estates of deceased persons dur¬ 
ing the period of administration or settlement of the 
estate; * * * 

*•#«**• 

(b) Computation and Payment.—The tax shall be com¬ 
puted upon the net income of the estate or trust, and shall 
be paid by the fiduciary, except as provided in section 166 
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(relating to revocable trusts) and section 167 
income for benefit of the grantor). For reti 
beneficiary, see section 142. 

Sec. 162. Net Income. 

The net income of the estate or trust shall be computed 
in the same manner and on the same basis as in the case of 
an individual, except that— 

#•*•••• 

(e) In the case of income received by estates of de¬ 
ceased persons during the period of administratjon or 
settlement of the estate, and in the case of income which, 
in the discretion of the fiduciarv, mav be either distributed 
to the beneficiarv or accumulated, there shall be a lowed 
as an additional deduction in computing the net in- 
32 come of the estate or trust the amount of tjhe in¬ 
come of the estate or trust for its taxable year which 
is properly paid or credited during such year to anv lega¬ 
tee, heir, or beneficiary, but the amount so allowed as a 
deduction shall be included in computing the net ijicome 
of the legatee, heir, or beneficiary. 

Article S63 of Regulations 77 provides in part that: 

Decedent's estate during administration .—The “period 
of administration or settlement of the estate” is the period 
required by the executor or administrator to perform the 
ordinary duties pertaining to administration, in particular 
the collection of assets and the payment of debts and lega¬ 
cies. It is the time actually required for this purpose, 
whether longer or shorter than the period specified in the 
local statute for the settlement of estates. • • * Where, 
however, the executor sells property of the estate for more 
than its value at the death of the decedent, the excess is 
income, or may be capital gain, taxable to the estate. * * • 

An estate in process of administration must be treated 
as a tax entity separate and distinct from the heirs, de¬ 
visees, and beneficiaries. Merchants’ Loan <£ Trust (t 'o. v. 
Swictanka, 253 T T . S. 509: Baltscll v. Casey, 1 Fed. (2d) 
29; affd., Balt sell v. Mitchell, 3 Fed. (2d) 428; certiorari 
denied, 268 U. S. 690. The petitioner does not contend 
otherwise in this proceeding. The income of a trust estate 


(relating to 
rn made by 
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is to be determined and taxed as in the case of an individual 
taxpayer except that the amounts of income properly paid 
or credited to the beneficiaries are allowable as additional 
deductions. The sale of the shares of stock here in ques¬ 
tion admittedly was made by the administrator of the son’s 
estate. Undoubtedly the resulting loss of $74,570 was a 
loss of the estate, the benefit of which it might have claimed 
in its income tax return in accordance with the statute. 
Baltzell v. Mitchell, supra. However, the estate as a tax 
entity is not before us and we are not called upon to make 
any determination of its tax liability. The taxpayer before 
us is the bneficiarv of the son’s estate and we are con¬ 
cerned with the income of the son’s estate only as to the 
amount of such income as is taxable to the beneficiary dur¬ 
ing the taxable year. The plain wording of the statute is 
that the beneficiary is taxable on all of the income of the 
estate “properly paid or credited” to him during the tax¬ 
able year. It is stipulated that the distributions which the 
father received from the estate during the taxable year 
1933 included interest of $949.69 and dividends of $83,840. 
There is no question but that these amounts were “income” 
to the estate and after they were “properly” paid to the 
father they are deductible by the estate and taxable to him. 

The provisions of the will and the laws of the state hav¬ 
ing jurisdiction over the administration determine what 
income of the trust estate is properly to be paid to the 
beneficiaries. Anderson v. Wilson, 289 U. S. 20; Mer¬ 
chants ’ Loan d Trust Co. v. Siuietanka, supra. 

The will of the son here contains no provision for 
53 the payment by the executor or administrator of any 
income of the estate to the beneficiary, except as to 
the trust fund which never became operative. It has been 
held, however, that the income of the estate of a decedent 
distributed to a residuary legatee during the period of ad¬ 
ministration of the estate is taxable to the legatee, although 
the will contains no specific provision of such payment of 
income. Rikrr v. Commissioner, 42 Fed. (2d) 150; Little v. 
White, 47 Fed. (2d) 512. No contention is made by the 
petitioner that the distributions made to the father during 
the taxable year were not in accordance with the laws of 
the State of California. 
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In Ardcnghi v. Helvering ,— Fed. (2d) — (Dec.)5, 1938), 
the Circuit Court of Appeals for the Second Circuit held, 
affirming 37 B. T. A. 345, that the beneficiary ofl a trust 
estate was not entitled to deduct in her individual income 
tax return the excess of the amount paid out by tjhe trust 
estate for estate and succession taxes over the income of 
her estate. For the taxable years there involved the in¬ 
come of the estate was about $67,000, the estate and suc¬ 
cession taxes paid by the executors amounted to about 
$245,000, and $75,000 was distributed to the benleficiarv. 
In its opinion the court said: | 

* * * On the other hand in Baltzell v. Mitchell, 3 ifed. (2) 
428, (C. C. A. 1) [1 USTC HOT, and Abell v. Tait. 30 Fed. 
(2) 54 (C. C. A. 4) [1 USTC 355], the beneficiary was not 
allowed to deduct principal losses, “realized” by the exe¬ 
cutor during the period of settlement, on the theory that 
they should be marshalled against income. Although it 
was not given as the reason, we believe that the justifica¬ 
tion for these decisions was that under the local law such 
losses were capital losses as between the legatee and the 
estate, and properly allocated against principal. Cer¬ 
tainly it is no answer to say that if losses were ajllowed, 
gains must be surcharged to the legatee’s income, (papitai 
gains would not bo “properly paid” to the legatee Jduring 
“administration or settlement of the estate”. The sug¬ 
gestion that the payments might be regarded as “nega¬ 
tive- income” is a strange fantasy that we need not stop to 
consider. 

The petitioner submits in its brief that: j 

4. Where the beneficiary is the owner of a future estate 
in remainder, or there is but a dry trust, he is entitled to 
hare losses incurred in connection with the sale of the 
corpus of the trust or estate deducted in determining his 
taxable share of trust income. 

In Baltzell v. Casey, supra, it was held that the life bene¬ 
ficiary of a trust estate is taxable on the income received 
therefrom without deductions of the capital losses of the 
estate. The taxpayer there was one of the remaindermen 
and had a vested interest in the corpus of the trust |fund. 
It was held in T. Rosslyn Beatty, 28 B. T. A. 1286j that 
the beneficiaries of a trust, who were also the remainder- 
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men, were not entitled to deduct the capital losses of the 
trust, which amounted to more than half of the trust in¬ 
come distributed to them and on which they were held 
taxable. These cases dealt with trusts and not es- 
54 tates in process of administration, as is here in¬ 
volved, but we do not think that any distinction can 
be made on that ground. The statute itself makes no dis¬ 
tinction. It provides that: 

The taxes imposed by this title upon individuals shall 
apply to the income of estates or of any kind of property 
held in trust, including— 

• •••••• 

(3) Income received by estates of deceased persons dur¬ 
ing the period of administration or settlement of the estate; 

• • • 

The son’s estate here was in a true sense a taxpayer 
within the intendment of the statute and was not merely a 
“dry trust’’ or conduit through which the father received 
his distributions of income, as petitioner contends. The 
fact that the father was the sole beneficiary of the estate 
and, as well, the sole heir and devisee under the son’s will 
does not change the taxable status or the statutory rights 
of either the estate or of the beneficiary. 

Petitioner further contends that at the time of the sale 
of the shares of stock in question legal title to such shares 
was vested in the father, either by reason of the laws of the 
State of California or by reason of the fact that the period 
of administration of the son’s estate had expired. Refer¬ 
ence is made to section 300 of the California Probate Code 
which provides as follows: 

Title to decedent's estate. Possession. When a person 
dies, the title to his property, real and personal, passes to 
the person to whom it is devised or bequeathed by his last 
will, or, in the absence of such disposition, to the persons 
who succeed to his estate as provided in division II of this 
code; but all of his property shall be subject to the pos¬ 
session of the executor or administrator and to the con¬ 
trol of the superior court for the purposes of administra¬ 
tion, sale or other disposition under the provisions of di¬ 
vision III of this code, and shall be chargeable with the 
expenses of administering his estate, and the payment of 
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his debts and the allowance to the family, except aj$ other¬ 
wise provided in this code. 

Petitioner cites Western Pacific Railway Co. v. Godfrey, 
166 Cal. 346 (1913); 136 Pac. 2&4, in which the court stated, 
upon authority of a number of cited cases, that the estate 
of a decedent vests in his heirs or devisees and legatees im¬ 
mediately upon his death. 

Granted that this is the law of the State of California, 
it does not follow that the estate may not be treated as a 
separate tax entity for Federal income tax purposes and 
required to pay an income tax on the gain realized from 
the son’s property during the period of administration. 
Certainly the framers of the law did not intend for the tax 
on the income of estates of deceased persons during the 
period of administration to apply to estates in process of 
administration in one state, where title to decedent’s prop¬ 
erty vests in the heirs or legatees upon decedent’s death, 
and not in another state where it remains in the executors 
or administrators until it is distributed or the estate 
55 closed. We do not regard this question as one that 
can be determined by reference to state statutes or 
the rule of property prevailing in the jurisdiction where a 
decedent’s estate is being administered. Cf. Frenter v. 
llelvering , 291 U. S. 35. The laws of the State of Cali¬ 
fornia would, of course, govern in determining w’hat in¬ 
come of the estate was distributable to the beneiiciary. 
Freni* r v. Helvering , supra. But, as stated above, no con¬ 
tention is made that the distribution in question here 
were not made in accordance with the law’s of that state. 

The shares of Guarantee Trust Co. of Chicago, I.linois- 
>tock which the administrator sold, with the resultant loss, 
were not distributed in kind to the father prior to the sale. 
The stipulated facts are that the shares were sold by the 
administrator on November 27, 1933, pursuant to the order 
of the court having jurisdiction over the administration. 
The final account and report of the administrator was 
filed on November 24, 1933, but the court’s decree pf set¬ 
tlement of accounts and final distribution was not entered 
until December 4, 1933. The fact that the sale w’as made 
“after settlement of debts and claims against the estate” 
does not support petitioner’s contention that the sale was 
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legally a sale by the father of his own property and the loss 
thereon allowable to the father individually. 

The remaining issue is whether in computing the father’s 
taxable income from the estate allowance should be made 
for California inheritance tax amounting to $2,060.68 and 
the additional Federal estate tax amounting to $120.20 paid 
by the administrator during the taxable year. 

As suggested by the petitioner in its brief, this issue in¬ 
volves the same provisions of the statute and the same 
questions of law as the foregoing issue and does not call 
for any extended discussion. It might be well to point out, 
however, that there is a provision in the son’s will, as 
quoted above: 

* • * that all inheritance taxes, whether imposed by the 

United States Government, or by the government of any 

state in which I may have property at the time of my 

death, on all of the property devised or bequeathed to my 

father, Ralph Isham, in and by Paragraph Second of this 

my will, and also on the life interest given to my said father 

in and by Paragraph Third of this my will, and also on 

the remainder after said life interest, in the property 

therein devised and bequeathed to said The Northern Trust 

Company, as trustee, shall be paid by my executor out of 

the principle of the property bequeathed and devised by 

said Paragraph Third, and that the same, when so paid, 

shall not in anv manner or to anv extent whatsoever be 
• • 

charged against my said father, Ralph Isham, or deducted 
from the property devised and bequeathed to him in and by 
said Paragraph First hereof, or be charged against or de¬ 
ducted from his life interest in the property devised and 
bequeathed by said Paragraph Third hereof. 

56 In case, however, I leave no property on which 
the provisions of Paragraph Third hereof can oper¬ 
ate, all said inheritance taxes on the property devised and 
bequeathed by Paragraph Third hereof shall be charge¬ 
able against my said father, and payable out of said last 
mentioned property. 

Under the statute, section 23 (c) of the Revenue Act of 
1932, the taxes in question are permitted as a deduction 
only to the estate. This provision is in part as follows: 
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Sec. 23. Deductions From Gross Income. 

In computing net income there shall be allowed, as de¬ 
ductions : 


(c) Taxes Generally.—Taxes paid or accrued wit 
taxable year, * * * 


bin the 


For the purpose of this subsection, estate, inheritance, leg¬ 
acy, and succession taxes accrue on the due date thereof, 
except as otherwise provided by the law of the jurisdiction 
imposing such taxes, and shall be allowed as a deduction 
only to the estate. 

See Keith v. .Johnson, 271 IJ. S. 1. To allow the bene- 
fieiarv to offset the taxes against the income received from 
the estate would be to allow a deduction indirectly Iwhich 
the statute forbids directly. See Anna F. Ardenghi , 37 
B. T. A. 345. We said in that case: 

* * * we think the question of whether or not a 
ficiary is subject to tax must depend upon whether br not 
the beneficiary has received a distribution during th|e tax¬ 
able year from the income of the estate or trust 
estate had income and distributed a part of that inccj 
the beneficiary, it is taxable to the beneficiary, rega 
of the not inconsistent fact that inheritance taxes 
amount in excess of the income of the estate werel 
either from other income and corpus, or solely fron 
pus. * * * 

As we have ruled above with respect to the capital loss 
of the estate on the sale of stock, we think that the Cali¬ 
fornia inheritance taxes and the additional Federal estate 
taxes paid by the administrator of the estate are deductions 
which the statute allows the son’s estate as an entity and 
which can not be taken into account in determining the 
taxable income of the beneficiary or legatee. 


bene- 


tf the 
me to 
dless 
im an 
paid 
i cor- 


Judgment wilt br entered under Ru 


le 50. 
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57 Endorsed: Entered May 25 1939 

United States Board of Tax Appeals 
Washington 

Docket No. 89211. 

County National Bank and Trust Company of Santa 
Barbara, Executor of the Last Will and Testament 
of Ralph Isham, Deceased, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the Opinion of the Board promulgated Feb¬ 
ruary 9, 1939, the respondent herein having on May 6, 1939, 
filed a recomputation and the petitioner having on May 
24, 1939, filed an acquiescence therein, now therefore, it is 

ORDERED AND DECIDED: That there is an over¬ 
payment in income tax for the year 1933 in the amount of 
$1,930.99 which amount was paid subsequent to the mailing 
of the deficiency notice. (Section 809 (c), Revenue Act of 
1938). 

Enter: 

(Signed) CHARLES P. SMITH 
(Seal) Member. 

59 Endorsed: United States Board of Tax Appeals 
Filed Aug 21 1939 

In the United States Court of Appeals 
For the District of Columbia 

October Term, 1939 
No. - 

B. T. A. Docket No. 89211. 

County National Bank and Trust Company of Santa 
Barbara. Executor of the Last Will and Testament 
of Ralph Isham, Deceased, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 
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Petition for Review and Assignment of Errors 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 

Now comes the petitioner, County National Bank and 
Trust Company of Santa Barbara, Executor of the Last 
Will and Testament of Ralph Isham, deceased, by Paul B. 
Cromelin and John W. Townsend, its attorneys, and re¬ 
spectfully shows: 

I. 

Petitioner is a corporation maintaining its office and 
principal place of business at Santa Barbara, County of 
Santa Barbara, State of California. It files this petition 
as the duly appointed, qualified and acting Executor of the 
Last Will and Testament of Ralph Isham, deceased. This 
proceeding was instituted by the filing of a petition in the 
United States Board of Tax Appeals by Ralph I^ham, 
hereinafter referred to as the taxpayer, prior to his 
(30 death, which occurred on August 27, 1937. There¬ 
after, petitioner, by apropriate order of said Board, 
was substituted as the party petitioner in the proceeding. 
The respondent, hereinafter referred to as the Commis¬ 
sioner, is the duly appointed, qualified and acting Commis¬ 
sioner of Internal Revenue of the United States, holding 
his office by virtue of the laws of the United States. 

II. 

The controversy involves the proper determination of 
the Federal income tax liability of the said Ralph Isham 
for the calendar year 1933. In a deficiency notice dated 
April 13, 1937. respondent determined a deficiency of $12,- 
038.48 in the taxpayer’s 1933 income tax liability. From 
such determination he duly prosecuted an appeal to the 
Board of Tax Appeals. The case was submitted to the 
Board upon a stipulation of facts, and upon a stipulation 
wherein respondent conceded that his determination of 
such deficiency was erroneous in part. During the pend¬ 
ency of the proceeding the taxpayer, in order to stop the 
accrual of interest, consented to the assessment and collec¬ 
tion of the proposed deficiency of $12,038.48, which amount, 
together with interest thereon, was paid July 8, 1937|. On 
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February 9, 1939, the Board promulgated its opinion sus¬ 
taining the respondent’s determination, except to the ex¬ 
tent that error therein had been stipulated. On May 25, 
1939, the Board entered its decision, pursuant to said 
opinion, determining that there was an overpayment of 
tax for 1933 in the amount of $1,930.99, thereby denying 
petitioner the right to a refund of the $10,107.49 balance 
of the $12,038.48 deficiency in tax paid as above stated. 

III. 

Petitioner seeks a review of the Board’s said decision by 
the United States Court of Appeals for the District 
61 of Columbia, pursuant to the provisions of Sec¬ 
tion 1142 of the Internal Revenue Code (Section 

1001 of the Revenue Act of 1926, as amended by Section 
1101 of the Revenue Act of 1932). In accordance with Sec¬ 
tion 1141 (b) (2) of the Internal Revenue Code (Section 

1002 (b) of the Revenue Act of 1926, as amended by 
Section 519 (a) of the Revenue Act of 1934), petitioner 
and respondent, by their respective counsel, have stipulated 
that the said opinion and decision of the Board of Tax Ap¬ 
peals may be reviewed by the United States Court of Ap¬ 
peals for the District of Columbia. This Court has juris¬ 
diction of the proceeding by virtue of the provisions of 
Section 1141 (a) of the Internal Revenue Code (Section 

1003 (a) of the Revenue Act of 1926). 

IV. 

Ralph Isham, the taxpayer, was the father and sole de¬ 
visee and legatee of tile estate of Albert Keep Isham, here¬ 
inafter referred to as the son, who died a resident of Santa 
Barbara, California, on November 8, 1931. The will of the 
son was admitted to probate on December 7, 1931, in the 
Superior Court of the State of California, in and for the 
County of Santa Barbara. 

Under the statutes of the State of California then in ef¬ 
fect, legal and beneficial title to all of the son’s property 
vested in the taxpayer at the time of the death of the son, 
subject only to the payment of the son’s debts and the ex¬ 
penses of administering his estate. 

On or before June 4, 1932, all claims against the son’s 
estate had been paid except a claim filed March 15, 1932, 
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by one R. H. Travers, for services allegedly rendered as fi¬ 
nancial advisor to the son during his lifetime. This claim 
was rejected and suit thereon was subsequently brought, 
which suit was settled on October 5, 1933, by a compromise 
payment of $15,000. 

Included among the assets of the son’s estate were 500 
shares of stock of Guaranty Trust Company of Chi- 
62 cago, Illinois, which had a fair market value on No¬ 
vember 8, 1931, the date of the son’s death, of $182,- 
250. The administrator, with the will annexed, of the son’s 
estate on November 22, 1933, at the special instance and 
request of the taxpayer, filed a petition with the court for 
an order to sell said 500 shares of stock, which petition was 
granted by order of the court entered November 22, 1933. 
The shares were sold on November 27, 1933, for $107,680, 
being $74,570 less than their value at the date of the son’s 
death. 

On November 24, 1933, the administrator of the son’s 
estate filed a “Final Account and Report and Petition for 
Final Distribution”, and on December 4, 1933, the court 
entered its “Decree of Settlement of Accounts and of Final 
Distribution”. Among the assets listed for distribution in 
such decree were cash on hand in the amount of $113,073.23, 
a large amount of stocks and bonds, and several parcels of 
California real estate. 

During the year 1933 and prior to the filing of the final 
account of November 24, 1933, income was derived from 
the properties comprising the son’s estate, consisting of 
$949.69 interest and $83,840 dividends. Such income was 
not paid to the taxpayer as such, but was reflected in the 
cash on hand and other assets listed in the final account. 
All of the assets so listed were distributed to and received 
by the taxpayer during the year 1933, except cash in the 
amount of $24,578.78, which the court ordered to be paid 
in satisfaction of attorneys’ fees and costs of the adminis¬ 
tration proceedings. 

During the year 1933 and prior to the final distribution 
of the son’s estate, the administrator paid out of the funds 
of the estate the aggregate amount of $8,049.61, consisting 
of the several items of interest and taxes enumerated in 
the table set out below. In the proceedings before the 
Board, petitioner contended that the taxpayer "was only tax- 
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able upon $2,170.08 of the income received in 1933 
63 from the assets comprising the son’s estate; whereas 
the respondent contended that taxpayer was taxable 
upon the sum of $78,921.16. The items of income and de¬ 
ductions, and the respective contentions of the parties, are 
summarized in the following table: 



Petitioner’s 

Respondent’s 


Contention 

Contention 

Income 



Interest 

$ 946.69 

$ 946.69 

Dividends 

83,840.00 

83,840.00 

Total Income 

$84,789.69 

$84,789.69 

Deductions 



Interest paid 

Taxes: 

2.11 

2.11* 

(1) Los Angeles County 311.34 

311.34* 

(2) Santa Barbara Countv 2,435.59 

2,435.59* 

(3) California solvent 

credits 1,839.56 

1,839.56* 

(4) Federal check 

2.86 

2.86* 

(5) California inheritance 2,060.68 

(6) Additional Federal estate 120.20 


(7) Federal excise on 

divi- 


dends 

1,277.27 

1,277.27 

Loss on Sale of stock 

74,570.00 


Total Deductions 

82,619.61 

5,868.53 

Net Income 

2,170.08 

78,921.16 


In his determination of the deficiency, which is the basis 
of this proceeding, respondent failed to allow deductions 
for the several items in the foregoing table that are marked 
with an asterisk, but in the proceedings before the Board 
he stipulated that the said items should be allowed as de¬ 
ductions, thereby leaving in controversy the deductibility of 
California inheritance taxes in the amount of $2,060.6S, 
additional Federal estate taxes in the amount of $120.20, 
and the loss on sale of stock in the amount of $74,570. 

The board sustained the respondent in his contentions 
in respect of the non-deductibilitv of the three items in 
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question, approved the deduction of the items conceded to 
be deductible by respondent, and redetermined the tax¬ 
payer’s liability for 1933 income taxes accordingly. 
G4 This resulted in the reduction of the original de¬ 
ficiency by the amount of $1,930.99. The entire 
amount of the deficiency having been paid during the 
pendency of the proceeding, the Board’s final decision and 
the determination was that there has been an over-payment 
of tax in the amount of $1,930.99, thereby denying peti¬ 
tioner the right to a refund of the balance of $10,1C7.49 
paid in respect of the original deficiency. Therefore, the 
amount in controversy on this appeal is $10,107.49, which 
amount the petitioner claims to be a refundable overpay¬ 
ment. 

V. 

The petitioner says that in the record and proceedings 
before the United States Board of Tax Appeals, and in the 
decision entered bv said Board, manifest errors occurred 
to the prejudice of the petitioner, and it asserts and ass gns 
the following errors, which it avers occurred: 

1. In holding that there should be included in the tax¬ 
payer’s 1933 gross income any sum in excess of $2,173.08 
as representing his interest in the income from the prop¬ 
erty comprising the estate of his son, Albert Keep Isliam, 
Deceased. 

2. In holding that, in computing the taxpayer’s taxable 
share of the 1933 income of the estate of the son, no deduc¬ 
tion should be made for the $74,570 loss on the sale of 
stock of Guaranty Trust Company. 

3. Tn holding that, in computing the taxpayer’s taxable 
share of the 1933 income of the estate of the son, no deduc¬ 
tion should be made for the $2,060.08 in California inherit¬ 
ance taxes paid by the administrator of said estate. 

4. In holding that, in computing the taxpayer’s taxable 
share of the 1933 income of the estate of the son, no deduc¬ 
tion should be made for the $120.20 in additional Federal 
estate taxes paid by the administrator of said estate. 

5. In failing to hold that, where all of the income of an 

estate in the process of administration is payable to 
65 a sole beneficiary within the taxable year, the amount 
taxable to him is limited by Section 162 of the Rev- 
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enue Act of 1932 to the income of the estate, determined by 
deducting from its gross income all items specifically al¬ 
lowed as deductions by Section 23 of said Act, including 
stock losses, State inheritance taxes and Federal estate 
taxes. 

6. In failing to hold that a beneficiary of an estate in the 
process of administration, who is entitled to all of its in¬ 
come, may not be taxed on its receipts except to the ex¬ 
tent that such receipts exceed the deductions allowable in 
computing the net income of the estate. 

7. In failing to hold that, in computing a beneficiary’s 
taxable share of the income of an estate during the period 
of its administration, where no testamentary trust is in¬ 
volved and the beneficiarv is entitled to both the income 
and corpus, allowance must be made for capital losses on 
shares of stock sold by the administrator. 

8. In holding that the taxpayer was not entitled to a 
deduction of $74,570 from the amount of gross income 
received by him in 1933, as a capital loss sustained by him 
from the sale of the stock of Guaranty Trust Company. 

9. In failing to hold that, at the time of the sale of the 
Guaranty Trust Company stock on November 27, 1933, 
legal and beneficial title thereto had become vested in the 
taxpayer, so that he was the sole owner of said property 
on that date. 

10. In failing to hold that, under the laws of the State of 
California, legal and beneficial title to said stock became 
vested in the taxpayer on November 9, 1931, upon the death 
of his son. 

11. In failing to hold that the laws of California are con¬ 
trolling upon the question as to the ownership of the said 

stock at the time of its sale on November 27, 1933. 

66 12. In failing to hold that legal and beneficial title 

to said stock had vested in the taxpayer prior to No¬ 
vember 27, 1933, by reason of the settlement of all debts 
and claims against the estate of the son. 

13. In holding, contrary to the stipulation of facts, that 
the distributions which the taxpayer received from the 
son’s estate during 1933 included interest of $949.69 and 
dividends of $83,840. 

14. In failing to hold that the taxpayer had overpaid his 
1933 income taxes in the amount of $10,107.49, besides the 
interest paid thereon. 
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Wherefore, petitioner prays that the decision of the 
Board of Tax Appeals in this proceeding be reviewed by 
the United States Court of Appeals for the District of 
Columbia; that a transcript of the record be prepared in 
accordance with the law and the rules of said Court^ and 
transmitted to the Clerk of said Court; and that appro¬ 
priate action be taken to the end that the errors complained 
of may be reviewed and corrected by said Court. 

PAUL B. CROMELIN 
JOHN W. TOWNSEND 
Attorneys for Petitioner 

District of Columbia, ss: 

John W. Townsend, being duly sworn, says that he is 
one of the attorneys for the petitioner, and as such is duly 
authorized, to verify the foregoing petition for review; 

that he has read said petition and is familiar with 
67 the contents thereof; that the facts stated in said 
petition are true to the best of his own knowledge, 
information and belief. 

/s/ JOHN W TOWNSEND 

Subscribed and sworn to before me this 14th day of Au¬ 
gust, 1939. 

/s/ MARGUERITE G. DA[viS 

Notary Public, D. C. 

73 United States Board of Tax Appeals 

Washington 

Docket No. 89211. 

County National Bank and Trust Company of Santa 
Barbara, Executor of the Last Will and Testament 
of Ralph Isham, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 72, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record ih my 
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office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 

1 7 v 

the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 19th day of 
September, 1939. 

B D GAMBLE 

(Seal) Clerk. 

United States Board of Tax 
Appeals. 

74 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Sep 29 1939 Joseph 
W. Stewart, Clerk 

In the United States Court of Appeals 
For the District of Columbia 

October Term, 1939 

No. 7521 

County National Bank and Trust Company of Santa 
Barbara, Executor of the Last Will and Testament 
of Ralph Isham, Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Designation of Portions of Record to be Omitted in 

Printing 

To the Clerk of the United States Court of Appeals for the 
District of Columbia: 

In preparing the record in the above-entitled case you 
will please print the record as certified by the Clerk of 
the United States Board of Tax Appeals, with the exception 
of the following numbered pages: 

Page 

13 Being order entered October 14, 1937, substitut¬ 

ing County National Bank and Trust Company of 
Santa Barbara, Executor of the Last Will and 
Testament of Ralph lsliam, Deceased, as the party 
petitioner. 
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Page 

22&23 Being Exhibit “A” to the Stipulation of Facts 
(portions of a will, material parts of which are 
incorporated in the Board’s opinion). 

27 Being Verification of Petition for Order to Sell 

Securities. 

35 Being Verification of Final Account, Etc. 

36 Being List of Claims. 

41 Beginning with w’ord “Bonds” down to the words 

“Done in open Court”, etc on page 46. 

58 Being Stipulation filed August 21, 1939, concern¬ 

ing review by the United States Court of Appeals 
for the District of Columbia. 

68 & 69 Being notice of filing of Petition for Review and 
Assignment of Errors, together w’ith proof of 
service thereof on counsel for respondent. 

70-72 Being Praecipe for record. 

75 PAUL B. CROMELIN 

JOHN W. TOWNSEND 

Attorneys for Petitioner 

Service of a copy of the foregoing Designation is hereby 

acknowledged this 29th day of September, 1939. 

SAMUEL O. CLARK, JR. 
Attorney for Respondent 

76 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Oct 6 - 1939 Joseph 

W. Stewart, Clerk. 

In the United States Court of Appeals 
For the District of Columbia 

October Term, 1939 
No. 7521 

County National Bank and Trust Company of Santa 
Barbara, Executor of the Last Will and Testament 
of Ralph Isham, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue. Respondent .j 


Counter Designation of Portions of Record to be Printed 
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To the Clerk of the United States Court of Appeals for the 
District of Columbia,: 

In preparing the record in the above-entitled case you 
will please print the following portions of the record as 
certified by the Clerk of the United States Board of Tax 
Appeals which the petitioner designated should be omitted 
in printing: 

Page 22: “The Last Will and Testament of Albert Keep 
Isham, of the City of Chicago, County of Cook, 
State of Illinois” 

• • • 

77 Pages 23-24: Beginning with the words “Para¬ 
graph Fifth” on page 23, through the words “or 
being answerable for the loss or misapplication 
thereof” on page 24. 

SAMUEL 0. CLARK, JR. 
Assistant Attorney General 

SEW ALL KEY, 

LEE A. JACKSON 
Special Assistants to the 
Attorney General. 

Service of a copy of the foregoing Counter-Designation 
is hereby acknowledge this 6th day of October, 1939. 


Attorneys for Petitioner 

Endorsed on Cover: No. 7521 County National Bank 
and Trust Company of Santa Barbara, Executor, Peti¬ 
tioner, vs. Helvering. United States Court of Appeals for 
the District of Columbia Filed Sep 23 1939 Joseph W. 
Stewart, Clerk 
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County National Bank and Trust Company of Santa 
Barbara. Executor of the Lasi Will and Testa¬ 
ment of Ralph Isham. Deceased. Potitionor, 
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Guy T. IIelverino. Commissioner of Internal 
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Petition to Review Decision of the United States 
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Statutes and Regulations Involved. 8 

Statement of Points Relied Upon by Petitioner.. 8 

Summary of Argument . 11 

Argument. l|3 


I. At the time of the sale on November 27, 
1933, the administrator had filed its final 
account, and title to the stock sold bad be¬ 
come so vested in taxpayer, sole beneficiary 
of bis son’s estate, as to require tin* loss in 
respect thereof to lx* recognized and re¬ 
ported in taxpayer's individual income tax 
return. 13 

II. In computing a beneficiary’s taxable share 
of flu* income of an estate during the period 
of its administration, where no testamen¬ 
tary trust is involved and the beneficiary is 
entitled to both income and corpus, allow¬ 
ance must be made for a capital loss on 
shares of stock sold by tin* administrator, 
assuming title to the shares was vested in 
the administrator at the time of such sale. . If) 

fa) Petitioner in nowise questions the prin¬ 
ciple that the fiduciary and tin* bene¬ 
ficiary are separate taxable entities: 
the problem is as to what items of in¬ 
come and deductions must lx* consid¬ 
ered in computing the respective tax¬ 
able shares of the fiduciary and the 
fiduciary, in the income of an estate 
during the period of administration.. 17 

(b) When* all the income of an estate in 
process of administration is paid or 
payable to a sole beneficiary within the 
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taxable year, the amount taxable to the 
beneficiarv is limited bv See. 162 to the 
net income of the estate, determined by 
deducting from its gross income all 
items specifically allowed as deductions 
by Sec. 28, including stock losses, State 
inheritance taxes and Federal estate 
taxes. 28 

(c) Well-considered cases hold that a bene¬ 
ficiary of an estate in the process of ad¬ 
ministration and entitled to all of its 
income, may not be taxed on its receipts 
except to the extent that such receipts 
exceed the deductions allowed in com¬ 
puting the net income of the estate.... 34 

III. Where there is but a dry or nominal trust 
the sole beneficiary is entitled to have 
losses incurred in connection with the sale 
of the corpus of the trust or estate deducted 


in determining his taxable share of the trust 
income. 38 

(a) The decisions in tax cases which here 
control. 39 


(b) Applicable provisions of California law 44 

(c) The law of California is controlling on 
the question of who owned the stock at 

the time of sale . 49 

IV. In computing a beneficiary’s taxable share, 
for the year 1933, of the income of an estate 
during the period of its administration, 
where no testamentary trust is involved 
and the beneficiary is entitled to both in¬ 
come and corpus, allowance must be made 
for State inheritance taxes and Federal es¬ 
tate taxes paid by the administrator within 
the taxable year. 51 







Index Continued. 


Page 


Conclusion 


Appendix. ^6 


TABLE OF ('ASES. 

Anderson v. Wilson, 289 U. S. 20. 

Ardenghi v. Commissioner, 100 F. (2d) 406..31, 32, 

Arrott v. Heiner, 02 F. (2d) 773.15, 41, 

Baltzell v. Mitchell, 3 F. (2d) 428. 

Beatty v. Commissioner, 28 B. T. A. 1286. 

Bender v. Pfa IT, 282 l\ S. 127. 

Boynton v. Commissioner, 11 B .T. A. 1352. 

Commissioner v. Falk, 2!*1 U. S. 183. 

Commissioner v. Keller, 50 F. (2d) 400. 

Commissioner v. PlosteheefF, 100 F. (2d) 62. 

Commissioner v. Wilson, 76 F. (2d) 766. 

Erie Railroad Co. v. Tompkins, 304 U. S. 64.... 

Francis v. Commissioner, 15 B. T. A. 1332.39, 

Freuler v. Commissioner, 201 U. S. 35.31, 

Hopkins v. Bacon. 282 U. S. 101 . 

Kalin v. Cniled States, 257 U. S. 244. 

Kolm v. Commissioner, 16 B. T. A. 662. 

McCahan v. Commissioner, 35 B. T. A. 943. 

Poe v. Seaborn, 282 U. S. 101.49, 

Porter, Estate, 120 Cal. 86, 61 Pae. 659. 

Security-First National Bank v. Commissioner, 36 

B. T. A. 72 .. 

Sitterding v. Commissioner, 80 F. (2d) 939.34, 

Stoddard v. Eaton, 22 F. (2d) 1S4.41, 

Swift v. Tyson, 16 Pet. 1 . 

Tyler v. United States, 281 U. S. 497. 

United States v. Robbins, 269 U. S. 315. 

Welch v. Kerckhoff. 84 F. (2d) 295. 

Western Pac. Ry. Co. v. Godfrey, 166 Cal. 346, 136 

Pac. 284 .... 

WoerishofFer v. United States, 269 U. S. 102.... 

























IV 


Index Continued. 


OTHER AUTHORITIES. 

Page 

California Jurisprudence: 

Vol. 26, p. 1020 . 44 

Vol. 11, p. 899 . 47 

Treasury Regulations: 

Reg. 77, Art. 863 .16, 59 

Reg. 77, Art. 88(a) . 22 

Report of Ways and Means Committee (73d Cong., 

2nd Session, II. Rept. 704) . 54 

Law of Federal Income Taxation, Paul & Mertens: 

Sec. 34.143 . 20 

Sec. 34.122 .39,43 

Sec. 34.131. 41 

Sec. 53.38 (p. 2604, 1939 Supp.). 50 

Sec. 53.38 (p. 2602, 1939 Supp.) . 50 

I. T. 2067 (III-2 C. B. 78) . 22,28 

Commerce Clearing House 1940 Federal Tax Ser¬ 
vice, par. 6162. 50 

STATUTES CITED. 

Internal Revenue Code: 

Sec. 1141(a). 3 

Sec. 1141(b)(2). 3 

Sec. 1142. 3 

Revenue Act of 1932; 47 Stat. 180: 

Sec. 23 .12, 23, 27, 54, 56 

Sec. 101.20,57 

Sec. 142. 57 

Sec. 161.18,24,58 

Sec. 162 .11, 23, 24, 25, 26, 27, 58 

Revenue Act of 1938; 52 Stat. 575: 

Sec. 809(b). 8 

California Probate Code: 

Sec. 300 .8,15, 44 


























©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 

No. 7521. 


County National Bank and Trust Company of Santa 
Barbara. Executor of the Last Will and Testa¬ 
ment of Ralph Isham. Deceased. Petitioner , 

vs. 

Guy T. Helvering, Commissioner of Internal 
Revenue, Respondent. 


Petition to Review Decision of the United States 
Board of Tax Appeals. 


PETITIONER’S BRIEF. 


Jurisdictional Statement. 

i 

Petitioner is a corporation maintaining its office and 
principal place of business at Santa Barbara, Califor¬ 
nia. (R. 15) It tiled this petition for review as the 
duly appointed, qualified and acting Executor of the 
Last Will and Testament of Ralph Isham, deceased. 
(R. 15) This proceeding was instituted by the filing of 


n petition in the United States Board of Tax Appeals 
l>v Ralph Isliam, hereinafter sometimes referred to as 
the taxpayer, prior to his death, which occurred on 
August 25, 1937. (R. 14) Thereafter, petitioner, by 

appropriate order of said Board, was substituted as 
the party petitioner in the proceeding. (R. 15) The 
respondent, hereinafter sometimes referred to as the 
< ’ommissioner, is the duly appointed, qualified and act¬ 
ing Commissioner of Internal Revenue of the United 
States, holding his office by virtue of the laws of the 
United States. ( R. 13) 


The controversy involves the proper determination 
of the Federal income tax liability of said Ralph Isham 
for the year 1933. In a deficiency notice dated April 
13, 1937, the Commissioner determined a deficiency of 
$12,038.4* in the taxpayer’s 1933 income tax liability. 
(R. 7-13) From such determination lie duly prose- 
cuted an appeal to the Board of Tax Appeals. (R. 2-6) 
The rase was submitted to the Board upon an agreed 
statement of facts, and upon a stipulation wherein the 
Commissioner conceded that his determination of such 


deficiency was erroneous in part. (R. 14-32) Dur¬ 
ing the pendency of the proceeding the taxpayer, in 
order to stop the accrual of interest, consented to the 
assessment and collection of the proposed deficiency, 
which, together with interest thereon, was paid July 8, 
1937. (R. 46) On February 9, 1939, tin* Board pro¬ 

mulgated its opinion sustaining the ('ommissioner’s de¬ 
termination. except to the extent that error therein had 
been stipulated. (R. 32-45) On May 25, 1939, the 
Board entered its decision, pursuant to said opinion, 
dot on niug that there was an overpayment of tax for 
1933 in the amount of $1,930.99, thereby denying peti¬ 
tioner tin* right to a refund of the $10,107.49 balance 


of the $12,038.48 deficiency, paid as above stated. 
(R. 46) 

Petitioner seeks a review of the Board's decision by 
this Court, pursuant to the provisions of Section 1142 
of the Internal Revenue ('ode (Section 1001 of the 
Revenue Act of 1926, as amended by Section 1101 of 
the Revenue Act of 1932). (R. 47-53) In accordance 
with Section 1141 (h)(2) of tin* Internal Revenue Code 
(Section 1002(b) of the Revenue Act of 1926, as 
amended by Section 519(a) of the Revenue Act of 
1934), petitioner and respondent, by their respective 
counsel, have stipulated that the said opinion and deci¬ 
sion of the Board may be reviewed by this Court. 
< R. 2) This Court has jurisdiction of the proceeding 
hv virtue of the provisions of Section 1141(a) of the 
Internal Revenue ('ode (Section 1003(a) of the Reve¬ 
nue Act of 1926). 

Questions Involved. 

1. At the time of their sale on November 27, 1933, 
had title to certain stock sold become so vested in the 
sole beneficiary of an estate, the taxpayer herein, as 
to require the loss in respect thereof to Ik* recognized 
and reported in his individual income tax return? 

2. Where the entire assets of an estate of a decedent, 
administered under the laws of California, involving 
no trust, are finally distributed to a sole legatee and 
devisee in a given year, and where the estate during 
the year of final distribution received certain gross in¬ 
come hv wav of dividends and interest, and suffered 
certain capital losses through sale of stock by the ad¬ 
ministrator, should not the sole distributee, in report¬ 
ing his income for the year of distribution, be charged 
with only the w t iuvnmr of the estate? Should he not 
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ho allowed credit for the capital losses as well as 
charged with the gross income? 

3. In computing a beneficiary’s taxable share, for the 
year 1933, of the income of an estate during the period 
of its administration, where no testamentary trust is 
involved and the beneficiary is entitled to both income 
and corpus, must allowance be made for California in¬ 
heritance taxes and Federal estate taxes paid by the 
administrator within tin* taxable year? 

Statement of the Case. 

Ralph Isham, the taxpayer, was the father and sole 
devisee and legatee (R. 2(>, 28) of the estate of Albert 
Keep Isham, hereinafter referred to as the son, who 
died a resident of Santa Barbara, California, on No¬ 
vember 8, 15*31. (R. 15) The will of the son was ad¬ 

mitted to probate on December 7, 1931, in the Superior 
Court of the State of California, in and for the County 
of Santa Barbara. ( R. 15) 

ruder the statutes of California, infra, then in ef¬ 
fect, legal and beneficial title to all of the son’s prop¬ 
erty vested in the taxpayer at the time of the death of 
the son, subject only to the payment of the son’s debts 
and the expenses <»f administering his estate. 

The son's will provided that, in case he left no prop¬ 
erty passing under Paragraph Third of his will, as in 
fact was the case, “all inheritance taxes” on the prop¬ 
erty bequeathed to his father (the taxpayer herein) 
“shall be chargeable against my said father” and pay¬ 
able out of the property devised and bequeathed to him. 

On or before June 4. 1932, all claims against the 
son's estate had been paid except a claim filed March 
15, 1932, by one Travers, for services allegedly ren¬ 
dered as financial advisor to the son during his life- 
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time. (R. 15) This claim was rejected and suit there¬ 
on was subsequently brought, which suit was settled on 
October 5, 1933, by a compromise payment of $15,000. 
(R.15) 

Included among the assets of the son's estate were 
500 shares of stock of Guaranty Trust Company of 
Chicago, which had a fair market value on November 
8, 1931, the date of the son's death, of $182,250. (R. 15) 
The administrator, with the will annexed, of the son’s 
estate, at the special instance and request of the tax¬ 
payer, filed a petition (R. 23-24) with tin* Superior 
Court for an order to sell such shares, which petition 
was granted by order of the court entered November 
22, 1933. (R. 24-25) The shares were sold on Novem¬ 
ber 27, 1933, for $107,680, being $74,570 less than their 
value at the date of the son’s death. (R. 16) 

On November 24. 1933, the administrator of the son’s 
estate filed a “Final Account and Report and Petition 
for Final Distribution” (R. 25-29). and on December 
4, 1933, the court entered its “Decree of Settlement of 
Accounts and of Final Distribution”. (R. 29-32) 
Among the assets listed for distribution in such decree 
were cash on hand in the amount of $113,073.23, a large 
amount of stocks and bonds, and several parcels of Cal¬ 
ifornia real estate. (R. 32) 

During the year 1933 and prior to the filing of the 
final account, income was derived from the properties 
comprising the son’s estate, consisting of $949.69 inter¬ 
est and $83,840 dividends. (R. 16) Such income was 
not paid to the taxpayer as such, but was reflected in 
the cash on hand and other assets listed in the final 
decree. (R. 16) All of the assets so listed were dis¬ 
tributed to and received by the taxpayer during the 
year 1933. (R. 16) 
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During the year 1933 and prior to the final distribu¬ 
tion of the son’s estate, the administrator paid out of 
the funds of the estate amounts aggregating $8,049.61, 
covering the several items of interest and taxes enu¬ 
merated in the table set out below. (R. 17) In the 
proceedings before tin* Board, petitioner contended 
that tin* taxpayer was only taxable upon $2,170.08 of 
the income received in 1933 from the assets comprising 
the son’s estate: whereas the Commissioner contended 
that taxpayer was taxable upon the sum of $78,921.16. 
( R. 37) Tile items of income and deductions, and the 
respective contentions of the parties, are summarized 
in tin* following table: 

(’ommis- 
Petitioner’s sioner’s 
Contention Contention 

Income: 


Interest $ 946.69 $ 946.69 

Dividends 83,840.00 83,840.00 


Gross Income 

Deductions: 

$84,789.69 

$84,789.69 

Interest paid 

Taxes: 

$ 2.11 

$ 2.11 

(1) Los Amreles Countv 

311.34 

311.34 

(2) Santa Barbara County 2,435.59 

(3) California solvent 

2,435.59 

credits 

1,839.56 

1,839.56 

(4) Federal check 

2.86 

2.86 

(5) California inheritance 

2,060.68 


(6) Additional Federal estate 120.20 

(7) Federal excise on 


dividends 

1,277.27 

1,277.27 

Loss on sale of stock 

74,570.00 


Total Deductions 

$82,619.61 

$ 5,868.53 


Xet Income 


$ 2,170.08 $78,921.16 



In his determination of the deficiency, which is the 
basis of this proceeding, the (’ommissioner failed t<> 
allow deductions for the several items in tin* foregoing 
table that are marked with an asterisk (R. 2<>-21), but 
in the proceedings before tin* Hoard lie stipulated that 
the said items should be allowed as deductions ( R. 21). 
thereby leaving in controversy the deductibility of (’a! 
ifornia inheritance taxes in the amount of $2.<Ki().6s. 
additional Federal estate taxes in the amount of 
$120.20, and loss on the sale of stock in the a nor.nt of 
$74,570. (R. 37) 

The record contains a stipulation as to treatment of 
the several items of income and deductions in tie* re¬ 
spective returns of the taxpayer and the administrator 
of the son’s estate. (R. 17-21) A consideration there- 
of, however, tends to confuse rather than to clarify 
the issues to be decided in this case. This m >o because 
the statute requires that items of dividends and capital 
losses (such as here involved) be treated and reported 
differently from items of ordinary income, so that the 
forms prescribed for the returns are necessarily com¬ 
plicated. 

The Board* sustained the Commissioner in his con 
tentions in respect of the non-deductibility of tin* three 
items in question, approved the deduction of the items 
conceded to be deductible by respondent (R. 33-45), 
and redetermined the taxpayer's liability for 1933 in¬ 
come taxes accordingly. (R. 46) This resulted in the 
reduction of the original deficiency by the amount of 
$1,930.99. (R. 46) The entire amount of the $12.03>*.4 S ‘ 
deficiency having been paid during the pendency of iin- 
proceeding, the Board’s final decision and deteri inn 
tion was that there has been an over-payment of lax in 

"The opinion of tin* Board wa?, h\ (•in* member. ;m<l \v;«> not renewed 
by tlie entire Board (It. 33-45). 
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the amount of $1,930.99, thereby denying petitioner the 
right to a refund of the balance of $10,107.49 paid. 
(R. 46) Therefore, the amount of tax in controversy 
on this appeal is $10,107.49, which amount, with the in¬ 
terest paid thereon, the petitioner claims to be a re¬ 
fundable over-payment. (See. 809(b), Revenue Act of 
1938: 52 St at. 575.) 

Statutes and Regulations Involved 

The applicable provisions of the Revenue Act of 
1932 (47 Stat. 180), and of Treasury Regulations 77, 
promulgated under that Act, are set forth in the Ap¬ 
pendix to this brief. These provisions are also quoted 
and discussed in the argument portion of this brief. 

Sec. 300 of the California Probate Code provides: 

4 ‘ Title to dr ((‘dent's estate. Possession. When 
a person dies, the title to his property, real and 
personal, passes to the person to whom it is de¬ 
vised or bequeathed by his last will, or in the ab¬ 
sence of such disposition, to the persons who suc¬ 
ceed to his estate as provided in division II of this 
code; but all of his property shall be subject to the 
possession of the executor or administrator and 
to the control of the superior court for the pur¬ 
poses of administration, sale or other disposition 
under the provisions of division III of this code, 
and shall be chargeable with the expenses of ad¬ 
ministering his estate, and the payment of his 
debts and the allowance to the family, except as 
otherwise provided in this code.” 

Statement of Points Relied Upon by Petitioner 

The petitioner asserts that in the proceedings before 
the United States Board of Tax Appeals, and in the 
opinion and decision entered by that Board, errors oc¬ 
curred to the prejudice of the petitioner, and it asserts 
and assigns the following errors and points upon which 
it relies: 
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1. In holding that there should he included in the 
taxpayer’s 1933 gross income any sum in excess of 
$*2,170.08, as representing his interest in the income 
from the property comprising the estate of his son, 
Albert Keep Isham, Deceased. 

2. In holding that, in computing the taxpayer’s tax¬ 
able share of the 1933 income of the estate of the son, 
no deduction should be made for the $74,570 loss on 
the sale of stock of Guaranty Trust Company. 

3. In holding that, in computing the taxpayer’s tax¬ 
able share of the 1933 income of the estate of the son, 
no deduction should be made for the $2,060.08 in Cali¬ 
fornia inheritance taxes paid by the administrator of 
said estate. 

4. In holding that, in computing the taxpayer’s tax¬ 
able share of the 1933 income of the estate of the son, 
no deduction should be made for the $120.20 in addi¬ 
tional Federal estate taxes paid by the administrator 
of said estate. 

5. In failing to hold that, where all of the income of 
an estate in the process of administration is payable to 
a sole beneficiarv within the taxable year, tin* amount 
taxable to him is limited by Section 162 of the Revenue 
Act of 1932 to tlie income of the estate, determined by 
deducting from its gross income all items specifically 
allowed as deductions by Section 23 of said Act, includ¬ 
ing stock losses, State inheritance taxes, and Federal 
estate taxes. 

6. In failing to hold that a beneficiary of an estate in 
the process of administration, who is entitled to all of 
its income, may not be taxed on its receipts except to 
the extent that such receipts exceed the deductions al¬ 
lowable in computing the net income of the estate. 
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7. In failing to hold that, in computing a bene¬ 
ficiary’s taxable share of the income of an estate dur¬ 
ing the period of its administration, where no testa¬ 
mentary trust is involved and the beneficiary is entitled 
to both the income and corpus, allowance must be made 
for capital losses on shares of stock sold by the admin¬ 
istrator. 

8. In holding that the taxpayer was not entitled to a 
deduction of $74,570 from the amount of gross income 
received by him in 1933, as a capital loss sustained by 
him from the sale of the stock of Guaranty Trust ('om- 
pany. 

9. In failing to hold that, at the time of the sale of 
the Guaranty Trust Company stock on November 27, 
1933, legal and beneficial title thereto had become 
vested in the taxpayer, so that he was the sole owner 
of said property on that date. 

10. In failing to hold that, under the laws of the State 
of California, legal and beneficial title to said stock be¬ 
came vested in the taxpayer on November 9, 1931, up¬ 
on the death of his son. 

11. In failing to hold that the laws of California are 
controlling upon the question as to the ownership of 
the said stock at the time of its sale on November 27, 
1933. 

12. In failing to hold that legal and beneficial title to 
said stock had vested in the taxpayer prior to Novem¬ 
ber 27, 1933, by reason of the settlement of all debts 
and claims against the estate of the son. 

13. In holding, contrary to the stipulation of facts, 
that the distributions which the taxpayer received 
from the son’s estate during 1933 included interest of 
$949.69 and dividends of $83,840. 
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14. In failing to hold that the taxpayer had over¬ 
paid his 193.‘5 income taxes in the amount of $10,107.49, 
besides the interest paid thereon. 

Summary of Argument. 

I. At the time of the sale on November 27, 1933, the 
administrator had filed its final account, and title to 
the stock sold had become so vested in taxpayer, sole 
beneficiary of his son’s estate, as to require the loss in 
respect thereof to be recognized and reported in tax¬ 
payer’s individual income tax return. 

II. In computing a beneficiary’s taxable share of the 
income of an estate during the period of its adminis¬ 
tration, where no testamentary trust is involved and 
the beneficiary is entitled to both income and corpus, 
allowance must be made for a capital loss on shares of 
stock sold by the administrator, assuming title to the 
shares was vested in the administrator at the time of 
such sale. 

(a) Petitioner in nowise questions the principle 
that the fiduciary and the beneficiary are separate 
taxable entities; the problem is as to what items 
of income and deductions must be considered in 
computing the respective taxable shares of the 
fiduciary and the beneficiary, in the income of an 
estate during the period of administration. 

(b) Where all the income of an estate in process 
of administration is paid or payable to a sole bene¬ 
ficiary within the taxable year, the amount taxa¬ 
ble to the beneficiary is limited by Sec. 162 to the 
net income of the estate, determined by deducting 
from its gross income all items specifically allowed! 
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as deductions by Sec. 23, including stock losses, 
State inheritance taxes and Federal estate taxes. 

(c) Well-considered cases hold that a beneficiary 
of an estate in the process of administration and 
entitled to all of its income, may not be taxed on 
its receipts except to the extent that such receipts 
exceed the deductions allowed in computing the 
net income of the estate. 

III. Where there is but a dry or nominal trust the 
sole beneficiary is entitled to have losses incurred in 
connection with the sale of the corpus of the trust or 
estate deducted in determining his taxable share of 
the trust income. 

(a) The decisions in tax cases which here con¬ 
trol. 

(b) Applicable provisions of California law. 

(c) The law of California is controlling on the 
question of who owned the stock at the time of 
sale. 

IV. In computing a beneficiary’s taxable share, for 
the year 1933, of the income of an estate during the 
period of its administration, where no testamentary 
trust is involved and the beneficiary is entitled to both 
income and corpus, allowance must be made for State 
inheritance taxes and Federal estate taxes paid by the 
administrator within the taxable year. 



ARGUMENT. 


I. At the time of the sale on November 27, 1933, the 
administrator had filed its final account, and title to 
the stock sold had become so vested in taxpayer, sojie 
beneficiary of his son’s estate, as to require the loss in 
respect thereof to be recognized and reported in tax¬ 
payer’s individual income tax return. 

This point is wholly independent of the succeeding 
Points II and III of this brief. If this question is de¬ 
cided in petitioner’s favor, it will be unnecessary for 
the Court to consider Points II and III. 

It cannot be denied that if legal title, as well as 
equitable ownership of the stock, had vested in tax¬ 
payer prior to the sale thereof on November 27, 1933, 
the gain or loss would have been his own and returna¬ 
ble solely in his return, and not in the administrator’s 
return. The Commissioner held that at the time of till* 
sale the shares were owned by an estate in process of 
administration anti that title thereto had not become 
vested in the taxpayer, refusing to recognize the rule 
of property established by the California law (Ii. 12). 
The Board affirmed the Commissioner’s holding on the 
ground that the shares “were not distributed in kinc 
to the father prior to the sale”, saying (R. 43-44): 

“The fact that the sale was made ‘after settle 
ment of debts and claims against the estate’ doe? 
not support petitioner’s contention that the salt 
was legally a sale by the father of his own prop¬ 
erty and the loss thereon allowable to the father 
individualv.” 


It was stipulated (R. 15) that: 

“Kxcept as otherwise hereinafter shown, all 
claims against the decedent’s estate were paid on 
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on before June 4, 11)32. On March 15th, 1932, one 
Richard II. Travers filed a claim against the dece¬ 
dent's estate in the amount of $250,000, for ser¬ 
vices allegedly rendered as financial advisor to 
the decedent, during his lifetime. The claim was 
rejected on March 17, 1932, and thereafter suit 
was brought bv '1'ravers against the estate on said 
claim. That suit was compromised and settled by 
the payment by the estate to Travers, on October 
5, 1933, of the sum of $15,000. The suit was there¬ 
upon dismissed and tin* claim withdrawn.” 

Thereafter all that remained to be done was the for¬ 
mal legal action necessary to close the estate and make 
distribution. This was done by the administrator filing 
an account (R. 25) and securing a decree of distribu¬ 
tion (R. 29), which decree also authorized the pay¬ 
ment of fees and expenses incidental to the closing of 
the estate. 

The stock here in question was sold on November 27, 
1933 (R. 1(5). and hence sometime after settlement of 
the Travers claim, the sale being pursuant to order 
of court dated November 22, 1933 (R. 24-25). On No¬ 
vember 24, 1933, after entry of this order, the admin¬ 
istrator filed its final account and petition for distribu¬ 
tion (R. 25-29). The court’s: decree of distribution was 
filed December 4, 1933 (R. 32). Such decree shows 
that there was distributed cash in the amount of $113,- 
073.23 and certain stocks, bonds and real estate (R. 
32). 

Not only was the sale one made at the request and 
for the benefit of taxpayer (see petition for order to 
sell (R. 23)), but it was made at a time when the es¬ 
tate was ready for formal closing and after settlement 
of debts and claims against the < state . 



Under these circumstances, and considering the law 
of California (Sec. MOO of the California Probate Code, 
supra, which is further discussed in Point III (b) of 
this brief) we submit the sale occurred at a time when 
the stock had been freed of the lien of possible credi¬ 
tors and had become the absolute property of the tax¬ 
payer. 

A very similar situation was involved in Kohn v. 
('onunissioner. 1(5 B. T. A. 0(5*2, where it was held that 
a loss was properly deductible by tile residuary lega¬ 
tees, rather than the estate, where the sale occurred 
at a time when the estate was ready for closing except 
for payment of taxes. The Board there approved the 
taxpayer’s contention that— 

“upon the rule of law * * * in the Federal courts 
’ * ' title to the assets vests in the residuary 
legatees when the debts and legacies are paid.” 

The Board there piloted and followed the principles 
laid down in Kahn v. Knifed States, 2b7 U. S. 244 
(1921), and Woeri>lioffer v. t inted States, 2(59 U. S. 
102 (192b). Under the rule of those cases, as well as 
under the California law, the taxpayer here was clear¬ 
ly entitled to the possession and enjoyment of the 
stock at all times after October b, 1933, when the last 
claim was settled. Hence it was his stock when it was 
sold on Xovember 27, 1933, and the loss thereon was 
his personal loss. lie is, therefore, entitled to deduct 
the $74,bTO.OO loss in his individual tax return for 1933. 
Arrott v. I/eiuer. 92 F. (2d) 773 (1937, C. C. A. 3d). 

In his deficiency notice (R. 11-12) the Commissioner 
took the position that the administration of the estate 
could not b«* considered to have been closed on Xovem- 
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ber 27, 1933, citing Art. 863, Regulations 77, which 
provides in part: 

"Decedent's estate during administration —The 
‘period of administration or settlement of the es¬ 
tate’ is the period required by the executor or 
administrator to perform the ordinary duties per¬ 
taining to administration, in particular the collec¬ 
tion of assets and the payment of debts and lega¬ 
cies. It is the time actually required for this pur¬ 
pose, whether longer or shorter than the period 
specified in the local statute for the settlement of 
estates. # * *” 

Even under this regulation the administrator in the 
present case, at the time of sale, had substantially per¬ 
formed “the ordinary duties pertaining to administra¬ 
tion’’ and had filed its final account, the formal ap¬ 
proval of that account by the court only remaining. 
Undoubtedly the (’ommissioner would consider the es¬ 
tate closed at the time of the entry of the decree on 
December 4,1933, even though there still remained the 
necessity of actuallv turning over the assets to the 
beneficiary. The duties pertaining to the administra¬ 
tion of those assets, however, had been completed with 
the filing of the account and that, it is submitted, closed 
the estate for purposes of this case . 

II. In computing a beneficiary’s taxable share of the 
income of an estate during the period of its administra¬ 
tion, where no testamentary trust is involved and the 
beneficiary is entitled to both income and corpus, al¬ 
lowance must be made for a capital loss on shares of 
stock sold by the administrator, assuming title to the 
shares was vested in the administrator at the time of 
such sale. 
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Wo hope the Court will agree with our first propo¬ 
sition, discussed in Point i, supra. In that event i 
will not l»o nooossnry to considor either tiiis Point or 
the succeeding Point III. Mach of such throo point?- 
present independent reasons for allowing the taxpay¬ 
ers the benefit of the $74,570 stock loss. 

In this section of our brief we wili assimn for pur¬ 
pose of the argument, contrary to the contentions which 
wo assort in both Points 1 and III, that title to the 
stock was vested in the administrator of the son’s es¬ 
tate. at the time of the sale thereof on November 27, 
1933. 

(a) Vet it ioner in nonise questions I hr principle that 
the fiduciary and the beneficiary an separate taxable 
entities; the problem is as to what items of income and 
deduct ions must be considered in com puling the re¬ 
spectin' taxable shares of tin fiduciary and the bene¬ 
ficiary, in the income of an estate <luring the period of 
administration. 

In order, at the outset, to remove two possible 
sources of confusion or misapprehension as to tin* law 
governing this case, petitioner desires expressly to 
disclaim: (a) any contention that the fiduciary and the 
beneficiary are not to be regarded, for purposes of the 
Federal income tax, as separate taxable entities, and 
(b) any contention that the beneficiary in this case was 
entitled to deduct the stock loss, as such, in his own 
return (assuming that title thereto was in the admin¬ 
istrator at the time of the sale). Hence, all arguments 
of the Commissioner which may assume that petitioner 
makes either such contention are wholly unfounded. 

It must be admitted that the rulings of the Treasury 
Department, and the decisions of the Board and the 


courts, relating to the taxation of the income of estates 
♦ luring 1 he process of administration, are confusing, 
and that there are both inconsistencies in reasoning 
and in decisions. The difficulty in these cases is 
brought about principally by the fact that the tax laws 
assimilate to the income of “estates of deceased per¬ 
sons during the period of administration” the same 
general plan of taxation provided in respect of the in¬ 
come of “property held in trust”. Sec. 161. 

The published rulings and decided cases, in many in¬ 
stances, have failed to recognize that, in determining 
the person ( i.r., fiduciary or beneficiary) to whom the 
income of an estate is taxable, different considerations 
and principles ordinarily apply in cases where a trust 
is involved from those applying where no trust is in¬ 
volved. Where there is a trust there is ordinarily a 
remainderman having a future interest in the corpus 
that is adverse and distinct from the interest in the 
current income held by a life tenant or other income 
beneficiary. In such cases certain items of the fiduci¬ 
ary's income and deductions relate solely to the in¬ 
terest of the beneficiary of the income, and other items 
of income and deductions relate solely to the interest 
of the beneficiary of the corpus. The law contemplates 
that items relating to the interest of the beneficiary of 
the income shall be considered in determining his tax¬ 
able share of the estate’s income, and items relating 
to the interest of the beneficiary of the corpus shall be 
considered in determining the share of the income tax¬ 
able to the trustee, who stands in the shoes of the re¬ 
mainderman or corpus beneficiary, for purposes of 
paying the current income tax, pending a distribution 
of the corpus. But in the present case the interest in 
the income and in the corpus is vested in a single bene- 
fieiarv and no trust is involved. 

m 


It may be taken as fundamental and indisputable 
that by tin* taxing act Congress has evidenced an in¬ 
tention to tax all income, and in particular the income 
of estates in the process of administration. See. 101 
(a)(3). We are here concerned solely with the ques¬ 
tion as to whom it is taxable, under the scheme of tax¬ 
ation provided in the act. It may further be taken as 
fundamental tax law that Congress has sought in all 
income tax laws to tax net income and not merely 
gross receipts. So the problem is further narrowed, 
although complicated thereby, to a determination as 
to whom the net income of such an estate is taxable. 

Furthermore, it is clear that Congress intended to 
levy no greater tax on the income of an estate in proc¬ 
ess of administration than on like income of an indi¬ 
vidual with like items of income and deductions. But 
what the Commissioner proposes to do in this case is 
to impose a tax far greater in amount than would be 
payable by any individual with precisely the same 
items of receipts and expenditures arising out of ex- 
actlv the same kind of transactions. On the face of 
things there seems to be something wrong with the 
Commissioner's determination, resulting as it does in 
such an inequitable and discriminatory tax. Peti¬ 
tioner submits that there is nothing in the law, as 
properly construed and applied, that requires any 
such inequitable result, and that the Commissioner 
was in error in taxing to the benciiciary (the taxpayer 
in this case) any amount in excess of the net income 
of his son's estate for the taxable year 1933. 

rnfortunately, this case is necessarily further com¬ 
plicated by the fact that Congress has provided spe¬ 
cial methods of taxation or treatment of such items as 
dividends, capital gams and capital losses. Where, as 


here, such items are involved, it is necessary, in com¬ 
puting the tax of a beneficiary of an estate, to give rec¬ 
ognition to the original character of the income or 
transaction.* This has resulted in the somewhat com¬ 
plicated figures set forth in the stipulation herein. (R. 
17-21.) 

In the computation of the beneficiary’s tax, both the 
Board and the Commissioner did give recognition to 
the fact that a part of tin* income of the estate taxed 
to the beneficiary consisted of dividends (subject only 
to surtax) and part of ordinary income or loss items 
(affecting only the normal tax). In his return the 
beneficiary in a like fashion carried forward into 
his return the figures appertaining to the stock loss 
so that it might be handled in his return according to 
the method prescribed in Sec. 101 for limiting the 
amount of the allowance for such losses. See para¬ 
graph 12 of stipulation. (R.19.) 

If we take tin* figures shown in paragraphs 9 and 10 
of the stipulation (R. 17-1S) we find that the net income 
of the estate for 1933 is $2,170.08, computed as fol¬ 
lows : 


Income 

Interest 

Dividends 

Total 


$946.69 

83,840.00 


$84,789.69 


*A discussion of the right of beneficiaries to retain the classification 
<>r exempt stains of income received through an estate or trust is dis¬ 
cussed in Paul and Mortens. ‘"Lav of Federal Income Taxation.” sec¬ 
tion 34.143. 



Deductions 
Interest paid 
Taxes paid 
Capital net loss 

Total 

Net Income 


$2.11 

8,047.50 

74,570.00 



$2,170.0tj 


In paragraph 4(a) of the petition to the Hoard (R.2)| 
the taxpayer claimed that the Commissioner erred ini 


including his 1933 gross income any sum in excess of 
this $2,170.08, as representing his distributable share 
in the income of his son’s estate. That is petitioner’s 
main contention. Determination of the character or 
taxable status of that income in the beneficiary's hands 
is a collateral question that requires no consideration 
on the part of this Court. The method actually used in 
the return, and described in paragraph 12 of the stip¬ 
ulation (Iv. 12), accomplishes the practical result of 
giving to each class of income and each class of deduc¬ 
tion its proper status for purposes of computing the 
tax—that is, the gross amount of dividends received 
by the estate ($82,840.00) is amalgamated with divi¬ 
dends received through other sources; the ordinary 
net loss of the estate ($7,099.02), being the excess of all 
expenses (interest and taxes paid) over ordinary in¬ 
come (interest) is reflected as a deduction; and the 
capital net loss ($74,570.00) on the sale of the stock is 
reflected in the taxpayer’s return as though it wen* 
his capital loss. The net result is precisely the same as 
the inclusion of only $2,170.08 in the taxpayer’s re¬ 
turn, as shown by the following table: 


Dividends 

Less: 

Ordinary loss 
Capital loss 

Amount Included 


$S:>,S40.U0 

$7,099.92 

74,570.00 80,669.92 


$2,170.08 


The Court will take judicial notice of the fact that 
the Treasury Department has long applied the ex¬ 
pedient of carrying forward from the fiduciary's infor¬ 
mation return. Form 1041, to the beneficiary's return, 
the amounts of each separate class of income, rather 
than one single sum representing the beneficiary’s 
share in the taxable income of the estate. Only in this 
way can the portions of sir h income attributable to tax 
free interest, dividends and capital strains conveniently 
be handled on the standard forms prescribed for tax 
returns. Here Ralph isham applied this same scheme 
of carrying forward into his return the capital loss of 
$74,570.00 sustained upon the sale of the stock. 

This explanation is submitted in order to make it 
clear that the petitioner does not claim (except in the 
alternative, and for the reasons set forth in Points l 
and II of this Brief) the right to a deduction for such 
loss of $74,570.00 as one sustained by the beneficiary 
—who merely included it along; with his own capital 
losses for purposes of tax computations requiring a 
different treatment in respect of capital gains and 
fosses from that accorded other items. In other words, 
lie merely included it in this way as a convenient 

*On tlu* tlntirv that :i trust, tlit.* iijcoine of which is to be distributed, 
is merely a conduit for conveying to the beneficiaries their shares of the 
income, the Treasury has ruled that income which would be exempt if 
received by an individual directly is exempt when received through a 
fiduciary: hence income received by beneficiaries from a trust, the cor 
pus of which is composed of tax-exempt bonds, is not subject to tax. 
1. T. 2«.M>7 fIII-2 C. B. 78.) : Art. 88 (a), Reg. 77. 


method of allocating his $2,170.08 share of the estate’s 
income as between the several classes of income arid 
deductible items. 

We may. therefore, proceed to a further discussion 
of the case, with the clear understanding that in ti e 
taxpayer's 1933 return lie only included in taxable in¬ 
come the net amount of $2,170.08 as being his share of 
the taxable income of the estate, and with the further 
understanding that it is petitioner’s present conten¬ 
tion that this was the correct amount to be reported by 
him. 

It is the Commissioner’s contention that in comput¬ 
ing the beneficiary taxable share of the estate’s in¬ 
come no deduction should In* made for either such stoc-c 
loss of $74,570.00 or for a $2.180.SS portion of the taxes 
paid by the administrator. 

Hence the problem in this case (assuming that the 
administrator held title to the assets comprising the 
estate) is the determination of what items of income 
and deductions shall figure in the computation of the 
taxable share of the sole beneficiary in the lit* 
income of the estate for 1933, that beneficiary being 


entitled to both income and corpus and no trust being 
involved. 

(b) Where all the income of an estate in graces* o) 
administration is paid or payable to a sole beneficiary 
within the taxable year, the amount taxable t<> the la ne - 
fieiary is limited by Sec. 162 to the net income of the 


estate, determined by deducting from its gross income i 
all items specifically allowed as did actions by Sec. :y;, 
including stock losses. State inheritance taxes and Fed- 
end estate taxes. 

This case involves 1933 income taxes and is governed 
by the provisions of the Revenue Act of 1932 (47 Stat. 
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180), quoted at length in the Appendix of this brief. 
Sec. 161 provides: 

“The taxes imposed by this title upon individ¬ 
uals shall apply to the income of estates or of any 
kind of property held in trust, including— 

****** 

(.*>) Income received by estates of deceased per¬ 
sons during the period of administration or settle¬ 
ment of the estate 

Sec. 162 provides: 

“The net income of the estate or trust si tall be 
computed in the same manner and on the same 
basis as in the case of an individual, except that— 

# • • I • * # ■* 

(c) In the case of income received by estates of 
deceased persons during the period of adminis 
tration or settlement of the estate 4 4 there 
shall be allowed as an additional deduction in com¬ 
puting the net income of the estate " ihe 

amount of the income of the estate ' 4 4 for its 
taxable year which is properly paid or credited 
during such year to any legatee, heir, or bene- 
liciarv. but the amount so allowed as a deduction 

• i 

shall be included in computing tin* not income of 
tin* legatee, heir or beneficiary.’’ 

During the year 1933 all of the net income and cor¬ 
pus of the Albert K. Isham Estate was distributed to 
Ralph Isham, the taxpayer involved in this case, at the 
time of the closing of the estate, such income being 
“reflected in the item ‘(’ash on Hand’ * * * or else¬ 
where among the assets” described in the order of dis¬ 
tribution. (R. 16, 32.) Under Sec. 162(c), supra, tax- 
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payer admittedly was required to include in his return 
the amount “allowed as a deduction” in computing 
“the net income of the estate”. What then is the 
amount allowed as a deduction to the estate? Sec. 
162(c) provides that it is— 

“the amount of the income of the estate 
for its taxable year which is properly paid or cred¬ 
ited during such year to anv * * * beneficiarv.” 

Being the sole beneficiary of the estate ami entitled 
to all its net income for 1933, the taxpayer was prop¬ 
erly paid all of such income in that year. So, from the 
standpoint of the statute, adhering strictly to the letter 
thereof . the question here narrows down to the one as 
to what is the “amount of the income of the estate* 
during the year 1933. 

Petitioner claims that the “amount of the inconu 
of the estate” of Albert K. Isham for 1933 was 
$2,170.08; that this was the amount which Sec. 162(c) 
allows as “an additional deduction in computing the 
net income of the estate”; and that this is therefor the 
amount which “shall be included in computing the net 
income of the * * * beneficiary”, Ralph Isham, the 
taxpayer. Petitioner claims that in arriving at such 
“income of the estate” deductions must be allowed 
for all taxes paid and for the stock loss sustained; 
whereas, the Commissioner claims only part of the 
taxes and no part of the loss are to be allowed as de¬ 
ductions. 

The items of income and deductions and the respec¬ 
tive contentions of the parties are summarized in the 
following table (see paragraphs 7, S, 9, 10, and 11 of 
the stipulation, R. 16-19, and opinion below, R. 37): 
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Commis¬ 


Petitioner’s 

sioner’s 


Contention 

Contention 

Income 



Interest 

$ 946.69 

$ 946.69 

Dividends 

83,840.00 

83,840.00 

Gross Income 

$84,789.69 

$84,789.69 

Deductions 



Interest paid 

Taxes: 

$ 2.11 

$ 2.11* 

(1) Los Angeles Countv 311.34 

311.34" 

(2) Santa Barbara 

Countv 2,435.59 

2,435.59- 

(3) California solvent 


credits 

1,839.56 

1,839.56 

(4) Federal check 

2.86 

2.86* 

(5) California inheritance 2,060.68 

(6) Additional Federal estate 120.20 


(7) Federal excise 

on 


dividends 

1,277.27 

1,277.27 

Loss on *al<* of stock 

74.570.00 


Total Deductions 

$82,619.61 

$ 5,868.53 

Net Income 

$ 2,170.08 

$78,921.16 


“Note: In paragraph 14 of the stipulation (It. 21) the Commissioner 
concedes these items should have boon allowed as deductions, and the 
Board approved such allowance (R. 46). In the deficiency notice only 
the item of $1,277.27 was allowed. 

The Commissioner can cite no statutory authority 

• • 

for disallowing either the stock loss or the tax items as 
deductions allowable in computing the net income of 
the estate. 

It will be noted that Sec. 162, supra, expressly pro¬ 
vides that— 

*‘The net income of the estate or trust shall 1 m* 
computed in the same manner and on the same 
basis as in the case of an individual." 
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The deductions allowable to individuals are enumer¬ 
ated in Sec. 23, which provides that in “computing net 
income there shall be allowed as deductions— 

“(c) Taxi's Generally —Taxes paid or accrued 
within the taxable year, except (exceptions not 
here material) 

« * * * * m 

For purposes of this subsection, estate, inheri¬ 
tance, legacy, and succession taxes * * * shall lx* 
allowed as a deduction only to the estate. 

~ * * # * *i 

(e) Losses by Individuals —In tin* case of an 
individual, losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise— 

*##**'. * 

(2) If incurred in any transaction entered into 
for profit, though not connected with the trade or 
business.” 

Under these provisions it is clear beyond question 
that in computing its 1933 net income the estate of Al¬ 
bert K. Isham was entitled to deductions for the stock 
loss and for all of the taxes listed in the above schedule. 
It necessarily follows that the net income of that estate 
was $2,170.08 as claimed by the petitioner and not 
$78,921.16 as claimed by the Uommissioner. 

Thus under the mandatory and unambiguous lan- 
guage of Sec. 162(c) the sole beneficiary of the estate 
can only be taxed on $2,170.08, this being literally “tin- 
amount of the income of the estate * * * for its tax¬ 
able year which is properly paid or credited during 
such year to any * # # beneficiary”. There is no 
necessity here to resort to cases which have considered 
tin* provisions of the statute in question. As applied 
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to the particular facts of this case they require a hold¬ 
ing for petitioner and give no basis for the Commis¬ 
sioner’s contentions. 

i 

It appears that the Commissioner seeks to tax to 
the beneficiary in this case certain items of gross in¬ 
come of the estate, rather than to tax him with the net 
income of the estate. But the Commissioner is not 
even consistent. He offsets the gross income of the 
estate with certain of its expenses, such as interest paid 
and part of the taxes. The only authority for the al¬ 
lowance of those items is the very same Sec. 23 which 
provides for deductions for losses sustained, interest 
paid, and taxes paid. 

It may be noted from paragraph 11 of the stipula¬ 
tion (R. 11) that the fiduciary, in its tax return (Form 
1040), strictly followed the letter of the law, showing 
as a deduction the amount of $2,170.08 as the amount 
of income actually distributed to the beneficiary. Also 
in the fiduciary return (Form 1041) it reported the 
beneficiary’s share (paragraph 10 of stipulation, R. 18) 
as follows: 

(a) Dividends $83,840.00 

(b) Ordinary loss 7,099.92 

(e) Capital net loss 74,570.00 

If we deduct the sum of (b) and (c) from (a) the bal¬ 
ance is $2,170.08. In order to preserve the character 
of the dividend item as subject to surtax only, and the 
capital loss item as a special kind of deduction (limited 
to 12V>9£), the taxpayer, as explained in Point 11(a), 
supra, amalgamated the above with like items in his 
own return. If we treat the fiduciary as a mere con¬ 
duit of the income to the beneficiary, recognizing tin* 
fact that it is his income in law and equity, the scheme 
followed is correct. Cf. I. T. 2067 (III-2 C. B. 78). 
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We come now to consider the Board's conclusion in 
respect to this first contention submitted by petitioner. 
The Board held (R. 40): 

“The sale of the shares of stock here in question 

admittedly was made bv the administrator of the 
* » 

son’s estate. Undoubtedly the resulting loss of 
$74,570 was a loss of the estate, the benefit of which 
it might have claimed in its income tax return in 
accordance with the statute. Baltzell v. Mitchell, 
supra. However, the estate as a tax entity is not 
before us and we are not called upon to make any 
determination of its tax liability. The taxpayer 
before us is the beneficiary of the son’s estate and 
we are concerned with the income of the son’s 
estate only as to the amount of such income as is 
taxable to the beneficiary during the taxable year. 
The plain wording of the statute is that the bene¬ 
ficiary is taxable on all of the income of the estate 
“properly paid or credited” to him during the tax¬ 
able year. It is stipulated that the distributions 
tchich the father received from the estate duriuti 
the taxable pear 1933 included interest of $949.09 
and dividends of $83,840. There is no question but 
that these amounts were “income” to the estate 
and after they were “properly” paid to the father 
thev are deductible by the estate and taxable to 
him.” 

It will immediately be observed that the Board’s 
statement which is italicized in the above quotation is 
at variance with the stipulation of facts, which pro¬ 
vides (R. 16): 

“During the year 1933, and prior to the filing 
of the final account and report and petition for 
final distribution, aforesaid, on November 24, 1933, 
income was derived from the properties compris¬ 
ing decedent’s estate, as follows: (a) Interest 
$949.69, and (b) dividends $83,840, all of which 
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income was paid to and received by the adminis¬ 
trator, and is reflected in the item of ‘(’ash on 
hand * • * $137,651.61’, or elsewhere a mong t In* 
assets described in ‘Exhibit B’ of said final ac¬ 
count and report and petition for final distribu¬ 
tion, Exhibit ‘D’ of this stipulation. All of the 
assets described in said ‘Exhibit B’ of the final 
account and report and petition for final distribu¬ 
tion, were distributed to and received by the tax¬ 
payer during the year 1933, except cash in tin* 
amount of $24,578.38, allowed and ordered paid to 
the persons therein designated, by the decree of 
settlement of accounts and of final distribution, 
entered on December 4* 1933, as aforesaid as fol¬ 
lows: * * V’ 

Thus it appears that what taxpayer received in 1933 
as a distribution from the estate consisted of cash and 
other assets which “reflected" such income, i.e., those 
assets reflected the increases due to receipt of the divi¬ 
dends and interest and also reflected the decreases duo 
to the stock loss and the payments for taxes and inter¬ 
est. What the taxpayer actually got was the net assets 
of the estate, after taking off the stock loss of $74,570 
and after payment of the taxes. 

We thus find that the Board fails to answer peti¬ 
tioner's contention that the mandate of the statute re¬ 
quires that the amount of the income of the estate tax¬ 
able to the beneficiary is its net income computed as tin* 
difference between its gross receipts and the statutory 
deductions. We agree with the Board that the gross 
amounts of interest ($949.69) and dividends ($83,840) 
were income to the estate—but we disagree that such 
amounts were “properly" paid as income to the tax¬ 
payer. Even the Commissioner does not so contend. 
The amount of income “properly” paid to the bene¬ 
ficiary, within the meaning of Sec. 162 (c), supra , nec- 



essarily is the net income—not the gross income. The 
Commissioner in paragraph 14 of the stipulation (R. 
21) agreed that the gross income of the estate should 
be reduced by certain items of interest and taxes paid 
as shown in the table set forth above, which items total 
$5,868.53. We submit that the same considerations 
which dictated the deduction or offsetting of those 
items against gross income of the estate require a 
similar treatment of the $74,570 stock loss item. 

The income tax laws generally are designed to tax 
net income, and only net income. That the scheme pro¬ 
vided in the revenue acts for the taxation of the income 
of estates limits the application of the tax to the net 
income of the estate was expressly ruled in Freuler v. 
Commissioner, 291 U. S. 35, (1934) where the Supreme 
Court said: 

“Plainly the section contemplates the Taxation 
of the entire net income of the trust. Plainly, also, 
the fiduciary, in computing net income, is author¬ 
ized to make whatever appropriate deductions 
other taxpayers are allowed by law. The net in- 
come ascertained by this operation . and that only. 
is th<■ taxable income. This the fiduciary may be 
required to accumulate, or, on the other hand, he 
may be under a duty currently to distribute it. If 
the latter, then the scheme of the act is to treat the 
amount so distributable, not as the trusts income, 
but as the beneficiary’s. But as the tax on tin* 
entire net income of the trust is to be paid by the 
fiduciary or the beneficiaries or partly by each, 
the beneficiary’s share of the income is considered 
his property from the moment of its receipt by the 
estate.” 


The only authority for its position on this branch of 
the case, that is cited by the Board, is Ardenglii v. Ilel- 
vering. 100 Fed. (2d) 406 (C. C. A. 2d, 1938). That 



case involved the right of a beneficiary of an estate to 
deduct from her own gross income estate and succes¬ 
sion taxes which the decedent’s will directed to lie paid 
“out of my estate”. The case turned on the construc¬ 
tion of a will, and may possibly be in point in this case 
(See Point IV of this brief) on the question of the 
treatment of the California inheritance tax and tin* 
additional Federal estate tax items—but it did not in¬ 
volve and cannot control the question of the treatment 
of a stock loss. 

After stating the following facts— 

‘‘The will had made her the residuary legatee, 
and directed the executor to pay all inheritance 
or succession taxes ‘out of my estate’; it also pro¬ 
vided that the executor ‘ might advance to my wife 
out of income any sums which she may desire’. 
The income of the estate in 1930—the year of the 
testator’s death— was about $67,000, and the ex¬ 
ecutors paid the widow’ $57,000. They also paid 
for both federal ‘estate taxes’ and state ‘succes¬ 
sion taxes’ about $245,000. The taxpayer wished 
to extinguish her gross income by substracting 
these payments from w’hat she received; the Com¬ 
missioner refused, and the Board sustained him.” 

the court in the Arden phi case said: 

“Inheritance and succession taxes obviouslv 

* 

could not be allowed to the taxpayer as deduc¬ 
tions, because i; 23(c) of the Act of 1928, 26 U. S. 
C. A. $ 23, expressly provided that they should ‘be 
allowed as a deduction only to the estate’. How¬ 
ever, that is not the argument, but that the pay¬ 
ments are to be marshalled against the income of 
the estate; and that as they were much greater 
than it, the sums distributed to the legatee could 
not have been income of any sort. If the will had 



directed the executor to use income first in pay¬ 
ing estate and succession taxes, we assume that 
this would have been true: £ 162(c), 26 U. S. C. A. 
$ 162(c), allowed the executor to deduct only the 
income of the estate * “ * which is properly paid 
# # * to any legatee, and taxed the legatee upon it; 

• * • • # 

In the case at bar there can be no doubt: ‘out 
of my estate" meant out of the corpus; and a 
power to pay ‘income’ was not a power to pay 
anything else. 

# * * • # 

The statute, >: 23(c), did not compel him to de¬ 
duct taxes from income; that was a privilege, not 
a duty, and lay within the pleasure of the testator. 
Therefore, any payment made to the widow were 
to be taken as income, until the income of the 
estate was used up.” 

In that case, therefore, the decision turned on the 
fact that the provisions of the will precluded the off¬ 
setting of the taxes against the income of the estate. 
In the present case, however, in respect of the stock 
loss, there is nothing in the will of A. K. Isham that 
precludes the offsetting of this loss against the gross 
income of his estate. Taxpayer in this case was en¬ 
titled by that will to receive all income of the estate— 
ordinary income and capital gains as well. 

In the Ardenghi case the court held, upon tin* facts 
there involved, that the deductions allowed to the 
estate could not be “marshalled against the income of 
the estate”. In this case, however, that is just what 
was in fact done, the taxpayer receiving the cash and 
other assets remaining after payment of taxes and 
after giving effect to the stock loss. 



(e) W' ell-considered case* hold I hat a beneficiary of 
an estate in the process of administration and entitled 
to all of its income, may not be taxed on its receipts 
except to the extent that such receipts exceed the de¬ 
ductions alltaced in computing the net income of the 
estate. 

It will be noted that the Board fails, in its opinion, 
to discuss this proposition or even to cite the eases 
considered in this section of our brief, although they 
were brought to the attention of the Board in our brief 
filed with that tribunal. 

The foregoing principle was applied in Sitterding v. 
Commissioner, SO F. (2d) 939 (1936, A. 4), where 
the court said: 

**ln dealing with the law of the case, we must 
also consider the federal taxing statutes. The 
Virginia probate and administration law is typical 
of what is generally the law in the different states 
of the United States. It is reasonable to assume 
that Congress, in providing for the payment of 
income tax bv estates, had this general situation 
in mind. Congress has definitely provided for the 
taxation of income of estates in the course of ad¬ 
ministration whether the decedent died testate or 
intestate. Particular provisions are made with 
regard to the taxation on the income of an estate 
where it is held in trust. In such a case it is spe¬ 
cifically provided that the income actually paid or 
accumulated for payment to the beneficiary shall 
be allowed as a deduction from income of the 
estate but shall be taxable as income to the indi¬ 
vidual beneficiary. 

With regard to the income of estates not spe¬ 
cifically held in trust, it is provided that the taxes, 
including those paid by the executors in this case 
in 1929, are deductible from income. 



Tlu* effect of this legislation as a whole seems to 
he that (’ongress realized that for a certain period 
after the death of a decedent the corpus of his 
estate would be held by the executors before actual 
distribution and that while so held and therefore 
before distribution to the beneficiaries under the 
will or by the intestate law, there would be income 
of the estate received by the executors or adminis¬ 
trators. And such income after certain deduc¬ 
tions provided for by law is taxable to the execu¬ 
tors and administrators. The income of this 
estate, therefore, during 1929 and before its dis¬ 
tribution to the legatees, was taxable to the execu¬ 
tors and not to the beneficiaries, except to the ex¬ 
tent that they received income on principal dis¬ 
bursements. 

While the record does not expressly and affirma- 
tivelv so show, vet it is necessarilv inferable from 
the facts stated, that the executors in this case 
were not taxable on the income of the estate be¬ 
cause the credits against the income on account 
of the taxes paid greatly exceeded the total gross 
income. Nevertheless the apparent purpose* of the 
Commissioner in this case is to tax some portion 
of this net* income of the estate to the taxpayer. 
Or, in other words, there is h' j re an attempt to col¬ 
lect income* taxes which arc not payable by any¬ 
body. 

The decision of the Board of Tax Appeals is ac¬ 
cordingly reversed.” 

The court there was clearly right. It reached a fair 

and sensible result. It seems grosslv unfair to saw 

• * 

as does the Commissioner in this case, that a sole bene¬ 
ficiary shall be taxed on a $78,921.10 part of the gross 
receipts of an estate, when the taxable net income of 
that estate, as such income is specifically defined by 
the statute, is only $2,170.08. It is only fair to con- 


*Frnm flic* context it is evident that *• gross income*’ was meant. 



strut* tlit* statute to mean merely that the tax is to be 
limited to the net income of the estate, the tax to be 
paid pro taut a by the fiduciary or the beneficiary, as 
the income is held by the fiduciary or is distributable 
to the beneficiary. Frculrr v. Couimissioner, supra. 
There is certainly nothing in the statute itself, as ana¬ 
lyzed in Point 11(b), supra, which precludes such a 
fair construction and application of the law as by the 
court in the Sitlcrdiug case. 

While that case arose under the provisions of the 
1928 Act, and this case is controlled by the 1932 Act, 
the statutory provisions of the two acts, in respect of 
taxation of estates, are the same. In that case the 
deduction which the Commissioner did not want to 
allow related to estate taxes. As already shown, the 
same section of the law provided for deductions both 
for taxes and for losses, and no distinction can be 
made because of the type of deduction in question. 

It is also to be noted that in the A rdrnghl case the 
court referred to the Sittrrdiug case as being consis¬ 
tent in its holding. i 

Another case in point is McCahan v. Commissioner , 
35 B. T. A. 943. There the petitioner, as executrix of 
an estate in process of administration, paid estate and 
inheritance taxes in excess of the total amount of tax¬ 
able items of gross income of the estate. During the 
same year she distributed to herself, as beneficiary 
under the will, several amounts which were designated 
as distributions of principal and as distributions of 
tax-exempt income. The Board held the estate had no 
taxable income and hence the petitioner was not liable 
to a tax upon such distributions. The opinion in the 
McCahan case was written by Mr. Justice Miller of 
this Court, during the term of his service as a member 
of the Board of Tax Appeals, and was reviewed by the 


full Board. Upon a careful review of the cases, the 
Board there held: 

“During each of the two years involved, the tax- 
able items of income of the estate of William J. 
McCahan, Jr., were completely exhausted by the 
payment of estate and inheritance taxes. These 
were properly paid from the income of the estate. 
Revenue Act's of 1928 ami 1922. secs. 102 and 
23(c); Sifterdinq v. (’out inissit/nt r. SO Fed. (2d) 
939; reversing 32 B. T. A. ”)0b: Esselsfqn v. ('oin- 
inissioner. 05 Fed. (2d) 1015; affirming 20 B. T. A. 
181; certiorari denied, 290 F. S. 07S; Cuited 
Stairs v. 1 Voodirard. 250 l . S. 032: A < ith v. John¬ 
son, 271 l . S. 1. ( ’f. Central Vuiou 7'rust (’o. v. 
Cnited States. 03 (’t. (Ms. 019; certiorari denied. 
275 U. S. 555: Ilaindttni K. Sharer el at.. Execu¬ 
tors, 4 B. T. A. 127 : Eailed States v. Mitchell. 271 
U. S. 9. See also Joint .V. Watson. Jr., et al.. 
Trustees. 35 B. T. A. /00. 

The income of the estate having been thus ex¬ 
hausted, there remained no taxable income for 
distribution to tin* petitioner, Sitterdinq v. Cont- 
niissiover. supra. 

The facts in both tin* Sift* rdinq and Mcf’ahan cases 
arc much more favorable to the Commissioner than in 
the present case. In those cases there was some ques¬ 
tion as to whether the tax payments were a proper 
charge against the share of the income of the estate 
payable to the beneficiary or against the share of the 
income retained by the fiduciary. Here there can be 
no such problem. Ralph Isham. the taxpayer in this 
case, was the sole beneficiary of the estate: there was 
no testamentary trust involved: and no principal or 
income was retained by the fiduciary. 


III. Where there is but a dry or nominal trust, the 
sole beneficiary is entitled to have losses incurred in 
connection with the sale of the corpus of the trust or 
estate deducted in determining his taxable share of the 
trust income. 


While the Hoard in its opinion refers briefly to this 
proposition (R. 41), it disposes of the question by 
citing two eases, Baltzell v. Case//, 1 F. (2d) 21), af¬ 
firmed in Baltzell v. Mitchell . .”> F. (2d) 428 (1925 
(’. (’. A. 1) and Heath/ v. ('nnnnissioner. 28 B. T. A. 
1286, both of which cases the Board admits “dealt 
with trusts”. For that reason they are not in point. 
In neither of those cases was the beneficiary immedi¬ 
ately entitled, as in this case, to receive both corpus 
and income. As pointed out in Balt sell v. Mitchell . at 
page 430, in that case the beneficiary was not “inter¬ 
ested in the capital of the trust, but only in the in¬ 
come." Those cases go no further than to hold that 
where there is an act ire trust, so that the corpus of 
the trust can be withheld from the beneficiary, the 
beneficiary is not chargeable with capital gains or 
losses. But the rule is clearly different where there is 
but a passive or nominal trust and the trustee has (as 
in the present case) but a mere power of sale and an 
immediate duty to pay over the corpus to the bene¬ 


ficiary. i 

The (’ommissioncr in his brief below relied upon 
cases holding that ordinarily the trustee or other fidu¬ 
ciary, rather than the trust beneficiary, is entitled to 
have losses incurred in connection with the sale or 
other disposition of the corpus of the trust, deducted 
in determining the share of the trust income taxable 
to tin* fiduciary. See Anderson v. II ilson . 289 l . S. 
20 (1933): Haul and Mertens “Law of Federal Income 



39 

Taxation , paragraph 34.122, et set/. However, that 
such i ult* does not apply m nil cases was recognized 
h\ tin* Supreme t ourt in tin* Amlerson cast*, where it 
said: 


* W e hold that the trust, and not the taxpayer, 
has suffered the loss resulting from tin* sale of 
the (’ommereial Building, and it follows that 
where loss lias not been suffered, there is none to 
he allowed. Whether the result would be the 
same if the beneficiaries hat! been tin turners of 
future estates in remainder. ire tire nut reanired 
to (letermine. (Of. Francis v. Oomm.. 1f> B. T. A. 
1332, 1340.) Onr rnliny u'ill be /,> /it within the 
limits of the ease before ns.'' 

(a) The decisions m far eases which here control. 

In Francis v. (’ommission' r. In !>. T. A. 1332, cited 
h\ tin* Supreme ( ourt in tin* And< rson e*as<*. siiorti. , the 
Board said: 

The deduction claimed hy each petitioner for 
1921 is tor a loss said to he realized in tin* sale 
in that year hy the trust company of securities for 
less than either the value on March 1. 1913, or the 
value when received in 1912 in the Standard Oil 
distribution, the latter liu'ure l»<*in«** apparently 
taken as representing the statutory cost. Fnited 
States v. Flannery. 2GS V. S. 98,’and Lndinyton 
\ . Me( anyhn . 20H I . S. 100. The ( ’ommissiouer 
denied the deduction because in his view tin* trust 
company was makinif the sale as a trustee* taxable* 
under section 219, Revenue Act of 1921. and tin* 
loss therefore was available for deduction only 
by tin* trustee and not directly hy the petitioners, 
who, in his view, are* the beneficiaries e>f such trust. 
If respondent’s view Ik* correct, the petitioners’ 
whole* case falls and it is conceded that judgment 
for the full amount should ente*r for responeleiit. 
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But petitioners establish that before the sale 
the trust had come to an end by operation of law, 
that the property teas owned by petitioners and 
held by the trust company under a dry. passive or 
nominal trust, and its sale teas by them, and that 
the consequent loss or pain nuts theirs directly. 

With the death of the life tenant, these petition¬ 
ers as remaindermen became at onee entitled, de¬ 
spite the nominal power of the trustee, to sell and 
distribute the proceeds!. Xew York Real Prop¬ 
erty Law, pp. 92. 98; Personal Property Law, p. 
11; Cochrane v. Sell ell. 140 X. V. a 16; Brown v. 
riichter. 25 App. I)iv. 289: In re O'Reilly's Estate. 
S2 App. Piv. 874: Steimrt v. Steinert. 161 App. 
Div. S41 : In re Finch's Estate. 108 Mise. 526. The 
sale thereafter must be regarded as a sale by them 
with such resulting gain or loss to each as may be 
recognized by the statute.” 

In the present ease, of course, tin* taxpayer was the 
sole beneficiary of the estate. Tudor California law, 
to be hereinafter discus>ed. title to the stock passed 
to him at the* time of tin* death of Albert K. Isham. 
Sec. 800, California Probate Code, infra. Hence Ralph 
Isham, tin* sole beneficiary of the estate, owned more 
than a mere “future estate in remainder.” Further¬ 
more, at the time of the sale of the stock, on Xovem- 
ber 27, 198.8. all claims against the estate had been 
settled ( R. 15). the administrator bad filed its final ac¬ 
count (R. 29), and there remained but tin* bare duty 
on tin* part of the trustee to turn over the assets of 
the estate to the taxpayer. Here, as in the Francis 
case, the property was held by the fiduciary— 

“under a dry. passive or nominal trust” 
and the beneficiary was the owner of the property— 

“despite the nominal power of the trustee, to sell 
and distribute the proceeds.” 
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The same principle has also been applied in cases 
dealing with the right of a beneficiary to deductions 
for depreciation and depletion, which are but forms of 
capital losses. In cases where the trustee is a mere 
“conduit for passing” proceeds of trust property to 
the beneficiaries, and the latter are “owners of the 
economic interest”, such deductions are allowable in 
computing the part of the trust income taxable to them. 
It was so held in Conun issiom-r v. Falk . 291 U. S. 183 
(1934), where the court said: 

“Where the governing instrument directs pay¬ 
ment to the beneficiaries of the entire proceeds 
less expenditures, etc., the trustees must be re¬ 
garded as a mere conduit for passing them to the 
beneficial owners. However, only part of the pro¬ 
ceeds are subjected by the statute to tax, the other 
part being left untaxed, and such freedom from 
tax applies in the hands of the beneficiaries as well 
as in the hands of the trustees.” 

See Paul and Mertens, “Law of Federal Income Tax¬ 
ation,” paragraph 34.131 at seq. and cases discussed 
therein. 

In other cases where the trustee had but bare legal 
title with power of sale and where the capital loss nec- 
essarilv fell on the beneficiarv, who was also remain- 
derman, the loss has been allowed to the beneficiary. 
Stoddard v. Eaton, 22 F. (2d) 184 (1927, 1). (’., C’onn.): 
Boynton v. Commissioner, 11 B. T. A. 1352. 

The case of Arndt v. Ilrinrr, 92 F. (2d) 733 (1937, 
(\ C. A. 3d) is very closely in point. Notwithstanding 
that the executors and trustees named in decedent’s 
will were expressly given power of sale in respect of 
certain real estate, the court, upon a consideration of 
the law of Pennsylvania, held that legal title to such 
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property was vested in the beneficiaries. In that case 
the plaintiff claimed the right to deductions for depre¬ 
ciation and capital losses incurred in the sale of the 
property, contending that she, as widow of one of tes¬ 
tator's sons, was the owner legally a ml beneficially of 
a one-twelfth interest in the property under a clause of 
the will reading “One other of said shares less the sum 
of * * * I give, devise and bequeath to my son". A 
later clause in the will, however, provided. “ During the 
interval which may occur between my death and the 
general settlement and division of mv residuary estate, 
my executors hereinafter named, the survivor and suc¬ 
cessor of them, shall have full management and control 
of said estate, in trust, to pay over the income * * * 
in equal shares to my said children." 

The lower court had held the effect of this latter 
clause to be the placing of legal title to the property 
in the executors as trustees so that they alone were 
entitled to the deductions for depreciation and capital 
losses. The Circuit Court of Appeals reversed that 
holding and allowed the plaintiff to take the claimed 
deductions on the ground that undrr the Pruusi/I rauia 
late, the domicil of testator, legal title to the property 
in question was never in the executors but was vested 
in the sons by reason of the disposing clause quoted 
supra. 

The court said: 

"Since the testator was a citizen of Pennsyl¬ 
vania, and the property in question is situated 
therein both the validity and the legal effect of the 
will is to be determined by the law of that state. 

All of these considerations lead us to the con¬ 
clusion that the legal title to the real estate was 
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not vested in the executors as trustees hut that it 
was vested in the residuary legatees. The Board 
of Tax Appeals, in the cases of Janies \V. Arrott 
v. (’ommissioner, Charles F. Arrott v. Commis- 
sioner, Albert E. Arrott v. Commissioner, 28 l>. 
T. A. 47S, following this same line of reasoning, 
reached this same conclusion and found that the 
brothers of the plaintiff’s husband were entitled to 
these same deductions.” 

As stated in Paul and Mertens “Law of Federal In¬ 
come Taxation,” paragraph 84.122— 

“Tln*re is substantial ground for tin* conclusion 
that losses may be taken by beneficiaries having a 
substantial interest in the corpus of the estate in 
the same way and to the same extent that benefi¬ 
ciaries are entitled to allowances for depreciation 
and depletion.” 

The cases hereinbefore cited certaiulv sustain this 
statement. Such a rule applies particularly to a case 
like the present where there is no adrcrsv Iryal nr bene¬ 
ficial interest in the property held by the trustee, and 
the beneficiary is the owner of “the economic interest”, 
such as referred to in the Falk- case, supra. In a real 
and practical sense the loss on the sale of the stock fell 
on the taxpayer, and not on any other person. lie 
should in all reason and fairness be allowed a deduction 
for that loss, unless some provision of law denies it. 
As already shown, not only is there no provision of the 
statute denying him the benefit of that loss, but on the 
contrary there are express provisions that permit it> 
deduction. He can not be denied the benefit of the loss 
except by construction—a literal interpretation is in 
his favor. We submit there is no ambiguity in the stat¬ 
ute, as applied to this particular case, which permits of 
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resort to rules of construction, and, further, that even 
if there were, all doubt must be resolved in favor of 
the taxpayer, and in favor of the sensible result for 
which petitioner contends. 

(b) Applicable provisions of California lair. 

It cannot be denied that both legal as well as equi¬ 
table ownership of the stock had vested in the taxpayer 
prior to the sale of the stock on November 27, 1933. 
Under the law of California legal title thereto became 
vested in him on November 9, 1931, upon the death of 
his son. 

Sec. 300 of the California Probate Code provides: 

“Titlr to decedent’s estate. Possession. When 
a person dies, the title to his property, real and 
personal, passes to the person to whom it is de¬ 
vised or bequeathed by his last will, or, in the ab¬ 
sence of such disposition, to the persons who suc¬ 
ceed to his estate as provided in division II of this 
code; but all of his property shall be subject to tin* 
possession of the executor or administrator and to 
the control of the superior court for the purposes 
of administration, sale or other disposition under 
the provisions of division III of this (’ode, and 
shall be chargeable with the expenses of adminis¬ 
tering his estate, and the payment of his debts and 
the allowance to the family, except as otherwise 
provided in this code.” 

In 26 California Jurisprudence 1020 the law of the 
state is thus summarized: 

“No doubt, any person may refuse to accept a 
testamentary disposition in his favor; but, unless 
be renounces the gift, the ownership of the devisee 
or legatee has its inception at the time of the tes¬ 
tator’s death: and title is deemed to be derived by 
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him from the will, not from the decree of distribu¬ 
tion. The admission of the instrument to probate 
has the effect of confirming the title in the devisee 
or legatee, without reference to the decree of final 
distribution.” 

In the leading case of ITYs/crw Pac. By. Co. v. God¬ 
frey, 166 Cal. 346, 136 Pac. 284 (1913), the Supreme 
Court of California quoted and expressly approved the 
following statement of that state’s law in respect of 
vesting of title to stock in a legatee: 

“‘It is thus apparent that the principal and 
vital question to be answered upon this appeal may 
be thus stated: Is the legatee of shares of stock in 
a corporation who, upon distribution of the estate, 
accepts such legacy, answerable to the creditors of 
the corporation upon a stockholder’s liability for 
corporate debts contracted after the death of the 
decedent, but before distribution of the estate.' 

‘We think that this question must be answered in 
the affirmative. If the legatee, under such circum¬ 
stances, was a stockholder at the time of the con¬ 
tracting of the debt, such liability is imposed both 
by the constitution and the statute, ((’oust. Cal., 
art. XII, sec. 3: Civ. Code, sec. 322.) 

‘That the estate of a decedent vests in his heirs 
or devisees and legatees immediately upon his 
death cannot be disputed. (Civ. Code, secs. 1341, 
1384; Beckett v. Srlover, 7 Cal. 215, (68 Am. Dec. 
237): Farrell v. Enright, 12 Cal. 450; Estate of 
W ood worth. 31 Cal. 595; Brenhaw v. Story. 39 Cal. 
179; Estate of Parker, 125 Cal. 396, (73 Am. St. 
Hep. 58, 58 Pac. 59); Colton v. Onderdouk. 69 Cal. 
155, (58 Am. Rep. 556, 10 Pac. 395); Estate of 
Hite, 159 Cal. 392, (Ann. Cas. 1912C, 1014. 32 L. 
H. A. (X. S.) 1167. 113 Pac. 1072), many other 
cases to the same effect might be cited. 

‘Pending the administration the personal repre¬ 
sentatives of the decedent are entitled to the pos- 





session of the estate for the purposes of adminis¬ 
tration, but the title vests in the heirs or devisees 
and legatees, subject only to the right of posses¬ 
sion of the personal representative of the decedent. 

‘The legatee does not derive title from the de¬ 
cree of distribution but from the will, which takes 
effect immediately upon the death of the testator. 
The decree of distribution does not create the title. 
It merely declares the title that accrued under and 
by the will. (Chever v. Clung Ilong Pay, 82 (’aI 
68, (2*2 Pac. 1081); Martinovich v. Marsicano. 1157 
Cal. 354, (70 Pac. 459); Cooley v. Miller <( : Ln.r. 
156 Cal. 510, (105 Pac. 981). 

‘Under the authorities above cited we see no es¬ 
cape from the conclusion that a legatee* who does 
not renounce a legacy of shares of stock in a cor¬ 
poration, but upon distribution receives and ac¬ 
cepts the same, must be held to have been the turner 
of said stock from the time of the death of the de¬ 
cedent. and in consequence liable as such for his 
proportion of the corporate debts contracted after 
the death of the decedent.’ ” (Italics supplied) 

A case more directly in point could not be asked. It 
shows beyond doubt that the law of California re¬ 
garded the taxpayer as the owner of the stock at ail 
times after November 9, 1931, the date of his son’s 
death. From that time on he was a stockholder with 
rights and liabilities as such. It was his property. 
Under Arrott v. Heiner, and Stoddard v. Hat on. supra. 
he is entitled to take the loss on the sale thereof. 

It is clear that under California law the administra¬ 
tor had but a bare power of sale, to be exercised under 
jurisdiction of the probate court for such purposes as 
the statutes of the state authorized. In this particular 
case the sale, as shown by the petition for the order to 
sell, was specifically made at the request of the tax¬ 
payer. The petition states (R. 23): 
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“That said stock is of a semi-speculative type 
and your petitioner has been requested l>v the soie 
beneficiary of tin* estate of said decedent to sell the 
same in order to invest in a more conservative in¬ 
vestment : that said sale is for the advantage, bene¬ 
fit and best interest of said estate and all persons 
interested therein.” 

The sale was made pursuant to Sec. 754 of the Cali- 
fornia Probate (’ode, which provides: 

“In selling property to pay debts, legacies, fam¬ 
ily allowance or expenses, there shall be no prior¬ 
ity as between personal and real property. When 
a sale of property of the estate is necessary for 
any such purpose, or when it is for the advantage, 
benefit, and best interests of the estate and those 
interested therein that any property of the estate 
be sold, the executor or administrator may sell the 
same, either at public auction or private sale, using 
his discretion as to which property to sell first, ex¬ 
cept as provided bv sections 750 and 751 of this 
code.” 

It is to be noted that it was not necessary to sell the 
stock to pay claims against the estate. The stock 
brought $107,680 (K. 16). The balance of cash dis¬ 
tributed to the taxpayer by the decree of distribution 
was $113,073.33 (R. 32). 

The foregoing Sec. 754 is considered, with citations 
of cases, in 11 California Jurisprudence 899, where it 
is said: 

“A sale may be made under this provision, 
whether it is necessary to pay debts or not. This 
statute has no other basis than that of the preser¬ 
vation of the best interests of those in whom the 
statute vests the right of property by converting 
one kind of property into another for the benefit 
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of tlu* owner. There is no difference in principle 
between the sale of personal property likely to de¬ 
preciate in value or which will incur loss or expense 
by being kept and the sale of real estate for the 
advantage, benefit and best interests of the estate. 
The statute, therefore, divests no one of his prop¬ 
erty, but authorizes real estate to be transmuted 
into personal property under such circumstances 
that the consent of the owner, if capable of giving 
it would be presumed.” 

That such a sale is wholly consistent with the vesting 
of title to the property in the heir and that the statute 
“divests no one of his property” was made clear in 
Matter of Estate of Porter . 129 Cal. 86, 61 Pac. 659 
(1900). 

In the case of Security-First National Bank, etc. v. 
Commissioner, 36 B. T. A. 72, the Board held that the 
California law so vested real estate in the legatee as to 
require it to pay taxes accruing after decedent's death: 
that such taxes were “taxes on its own property". 
The Board said: 

“The petitioner is trustee of the testamentary 
trust to which the real property was devised. Al¬ 
though it acquired possession in April 1932, its 
ownership related back to the date of testator's 
death, notwithstanding the intervening administra¬ 
tion of the decedent’s estate. Deering's Probate 
Code of California, sec. 300; In re O'C'onnor's Es¬ 
tate, 2 Cal. App. 470; 84 Pac. 317; In re Howitzer's 
Estate . 175 Cal. 585; 166 Pac. 581; Blair v. IIa :- 
zarrt. 158 Cal. 721; 112 Pac. 298. See Brewster v. 
Cage, 280 U. S. 327. 

The taxes in question covered the period begin¬ 
ning July 1, 1931, and ending June 30, 1933, and 
were therefore in the clearest sense the petition¬ 
er’s taxes—taxes on its own property. Petitioner 
alone was chargeable with them, and since its ac- 
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counts and return were on the basis of receipts ant| 
disbursements, it was entitled to deduct them when 
it paid them.” 

(c) The law of California is controlling on the ques¬ 
tion of who owned the stock at the time of sale. 

The Commissioner will doubtless urge that the Cali ¬ 
fornia law is not controlling. That on a question of 
title it is controlling for the purpose of the incidents 
of the Federal income tax is clear. Tyler v. United 
States , 281 U. S. 497 (1929); Arrott v. Henter, supra; 
Commissioner v. Plestcheeff . 100 F. (2d) 62 (C. C. A.. 
9th, 19118); Commissioner v. Keller. 59 F. (2d) 499 
(C. C. A., 7th, 1932). In the Tyler case, in speaking of 
Maryland decisions as to the character and incidents of 
ownership in a tenancy by the entirety, the Supreme 
Court said at page 501: 

“These decisions establish a state rule of prop¬ 
erty, by which, of course, this court is bound. War- 
burton v. White, 176 U. S. 484.” 

Whether Ralph Isham owned the stock involved in 
this case at the time of its sale is a question which de¬ 
pends directly on the law of the State of California, 
and the Federal tax is imposed and applied accord¬ 
ingly. Poe v. Seaborn, 282 U. S. 101 (1930); Commis¬ 
sioner v. Wilson, 76 F. (2d) 766 (C. C. A., 5th, 1935). 
That such a view may result in a different application 
of the taxing statutes among the several states is im¬ 
material, and the Board was clearly wrong in this case 
in holding to the contrary (R. 43). Uniform taxation 
of ownership interests is not demanded by the income 
tax laws. Lack of uniformity in the taxation of com¬ 
munity property interests has long been upheld by the 
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Supreme Court of the United States in reaching one 
result in a case involving the California law and still 
another in the case of Washington, Louisiana, and 
Texas. United States v. Robbins, 269 U. S. 315 (1926) 
(California); Poe v. Seaborn, supra (Washington); 
Hopkins v. Bacon , 2S2 l\ S. 101 (1930) (Texas); and 
Rentier v. Pfaff , 282 U. S. 127 (1930) (Louisiana). 

In Paul and Mertens “Law of Federal Income Taxa¬ 
tion,*’ Section 53.38, the matter of the applicability of 
local rules of property is considered at length and 
many cases cited. The principle here applicable is 
stated as follows: 

“When the will of Congress depends upon a 
fact which can be interpreted only according to a 
State rule of property, as upon the question 
whether title has passed under State law, the State 
rule will govern." 

As pointed out by Paul and Mertens in the same 
work (1939 Supplement, Sec. 53.38, page 2604) the case 
of Welch v. Kerckhoff, 84 F. (2d) 295 (1936, C. C. A. 9), 
relied upon by the Commissioner* in his deficiency 
notice (K. 12)— 

“seems in a measure to depart from the general 
rule that local rules do govern for Federal tax 
purposes where the question is whether title has 
passed, * * *” 

That same authority (1939 Supplement, Sec. 53.38, 
page 2602) also points out that— 

*It appears that the Treasury Department itself has recently refused 
to follow the principles stated hv the court m Welch v. Kerchoff. The 
Chief Counsel of the Bureau of International Revenue has held that the 
Bureau should follow a contrary rule and hold that title to stock passes 
by operation of law when a person dies intestate in California. (1940 
Commerce Clearing House Federal Tax Service, paragraph 6162.) 
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“The Supreme Court in a recent important de¬ 
cision has overruled the case of Swift v. Tyson/ 
thus overturning a rule of long standing as to tin 
extent to which tin* Federal courts are bound by 
the judicially declared rules of the states in mat-j 
ters of general law. Under the doctrine as de-l 
dared by the most recent case** the Federal courts 
must apply the law of the state whether declared 
by its legislature or by its highest court. This do-! 
cision establishes a uniform rule for the treat 
ment of questions in which the state rule gov 
eras, * * * ’* 


IV. In computing a beneficiary’s taxable share, for 
the year 1933, of the income of an estate during the 
period of its administration, where no testimentary 
trust is involved and the beneficiary is entitled to both 
income and corpus, allowance must be made for state 
inheritance taxes and federal estate taxes paid by the 
administrator within the taxable year. 

As heretofore shown, the Commissioner in his de¬ 
ficiency notice and in the proceedings before the Board 
(R. 37), in determining the amount of the income of 
the estate which should be taxable to the beneficiary, 
refused to allow deductions for California inheritance 
taxes in the amount of $2,060.68 and additional Fed¬ 
eral estate taxes in the amount of $120.20, a total of 
$2,180.88. The Board affirmed the Commissioner’s 
action (R. 44-45). It is not clear from the Board’s 
opinion whether it grounded its decision upon the con¬ 
sideration that the son’s will precluded the offsetting 
of the inheritance and estate taxes against the income 
of the estate, or whether it construed the tax laws to 
prohibit such an offset. 


•Swift v. Tyson, 16 P.-t. 1 (1842). 

** Eric Railroad Co. v. Tompkins, 304 U. S. 64 (1938). 



52 

It seems dear that under the principle laid down in 
the Sittcrdiug. Ardmghi and Mcf'alnm cases, supra, 
the amount of such taxes must be deducted from the 
gross income of the estate in determining the amount 
of income taxable to the beneficiary, unless there is 
something in the decedent’s will which prohibits such 
deduction. In the Ardmghi case the court construed 
the will there involved to require such taxes to be 
charged against corpus and not against income, and in 
the present case also there is presented the question 
as to the construction of the will. 

The son's will provided (R. 33-34): 

“It is my will, and 1 direct that all inheritance 
taxes, whether imposed by the United States Gov¬ 
ernment, or by the government of any state in 
which 1 may have property at the time of my 
death, on all of the property devised or bequeathed 
to my father, Ralph Isham, in and by Paragraph 
Second of this my will, and also on the life inter¬ 
est given to my said father in and by Paragraph 
Third of this my will, and also on the remainder 
after said life interest, in the property therein de¬ 
vised and bequeathed to said The Northern Trust 
Company, as trustee, shall be paid by my executor 
out of the principal of tin* property bequeathed 
and devised by said Paragraph Third, and that 
the same, when so paid, shall not in any manner 
or to any extent whatsoever be charged against 
my said father, Ralph Isham, or deducted from the 
property devised and bequeathed to him in and 
by said Paragraph First hereof, or be charged 
against or deducted from his life interest in the 
property devised and bequeathed by said Para¬ 
graph Third hereof. 

In case, however, I leave no property on which 
the provisions of Paragraph Third hereof can op¬ 
erate, all said inheritance taxes on the property 



devised and bequeathed by Paragraph Scconcj 
hereof shall be chargeable against my said father, 
and payable out of said last mentioned property.” 

As pointed out by the Board at R. 34, Paragraph 
Third of the will, referred to above, dealt with certain 
trust properties in which the father (the taxpayer 
here) was beqeuathed a life interest. However, at the 
time of the son’s death the trust had terminated so 
that this provision of tin* will did not become operative. 
All of the son’s property passed to the father under 
the provisions of Paragraph Second of the will, which 
is quoted at R. 34. 

Thus the provisions of the will directing that inher¬ 
itance taxes be chargeable against the property men¬ 
tioned in the Third Paragraph of the will are not op¬ 
erative, and the question here must be determined by 
reference to the provision in the will set forth in tin* 
last paragraph of the above quotation. 

Standing alone the provision that such taxes “shall 
be chargeable against mv said father” would clearlv 
seem to make them chargeable against both the income 
and the corpus to which the father might be entitled 
under the will. However, there is the added clause 
that such taxes shall Ik* “payable out of said last men¬ 
tioned property”—obviously meaning the property 
which passed to the father under Paragraph Second 
of the will. 

In either case tin* result is exactly the same, because, 
the father being the sole beneficiary of the estate, all 
amounts paid as taxes would necessarily reduce the 
amount paid over to him, whether paid over as income 
or corpus. It would bo an artificial and highly tech¬ 
nical rule that would require such taxes to be charge- 
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able against corpus solely, thus allowing the benefici¬ 
ary no deduction for their payment, notwithstanding 
that his share would be depleted to the extent of such 
taxes. We submit that the direction that such taxes 
“shall be chargeable against my said father” should 
be taken as the controlling language, allowing the 
taxes to be offset against the income of the property, 
especially as Section 28(c), quoted in the Appendix 
to this brief, permits the fiduciary to deduct the amount 
of said taxes in computing the net income of the estate. 

It will be noted that the Revenue Act of 1982, which 
governs this case, contains no provision limiting de¬ 
ductions to those relating to the production of income. 
The change in the law to disallow inheritance and es¬ 
tate taxes as a deduction to the fiduciary first appeared 
in Section 23(c)(3) of the Revenue Act of 1934.* By 
the terms of the 1932 Act, however, both of the claimed 
deductions for taxes are allowable in determining the 
net income of the estate. 

It is to be noted that the petitioner’s contentions in 
this case will not permit of any double deduction or 
the escape from taxation of any part of the trust in¬ 
come. Its contention is that the income of the estate 
is to be computed by allowing all the deductions pro¬ 
vided for in Section 23; that the resulting net income , 
if any, is to be taxed to the beneficiary who is entitled 
to both income and corpus of the estate, there being 
no trust involved and no income taxable to the fidu¬ 
ciary. 


•Report—Ways and Means Committee (73d Cong., 2d Sess.. II. Kept. 
704).—‘‘Section 23 (e). * * * Paragraph (3) of the hill denies the 

deduction allowed under existing law for estate, inheritance, legacy, 
succession, and gift taxes. These taxes constitute expenses which are 
not incurred in the production of income, and liability for them attaches 
regardless of whether there is any income. They constitute, in fact, 
mere charges imposed upon the transfer of capital (p. 22).” 
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Conclusion. 

Wherefore, petitioner submits that the decision of 
the Board of Tax Appeals should be reversed, and the 
ease remanded to the Board with directions to recom¬ 
pute petitioner’s taxable net income for 1933 by allow¬ 
ing him a capital loss of $74,570 and by reducing his 
ordinary income by the sum of $2,180.88, representing 
the California inheritance taxes and additional Federal 
estate taxes paid by the administrator. 

Respectfully submitted, 

Paul B. Cromelin, 

John W. Townsend, 
Attorneys for Petitioner, 

February, 1940. 

Cromelin, Townsend, Brooke & Kirkland, 

Of Counsel. 
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APPENDIX. 

STATUTES AND REGULATIONS INVOLVED. 

REVENUE ACT OF 1932, 47 Stat. 180, 191, 214, 219, 

220 : 

Sec. 23. deductions from gross income. 

Iii computing net income there shall be allowed 
as deductions: 

* • • # • 

(c) Taxes Generally. —Taxes paid or accrued 
within the taxable year, except— 

(1) income, war-profits, and excess-profits 
taxes imposed by the authority of the United 
States; 

(2) income, war-profits, and excess-profits 
taxes imposed by the authority of any foreign 
country or possession of the United States; but 
this deduction shall be allowed in the case of a 
taxpayer who does not signify in his return his 
desire to have to any extent the benefits of sec¬ 
tion 131 (relating to credit for taxes of foreign 
countries and possessions of the United States); 
and 

(3) taxes assessed against local benefits of a 
kind tending to increase the value of the prop¬ 
erty assessed; but this paragraph shall not ex¬ 
clude the allowance as a deduction of so much 
of such taxes as is properly allocable to main¬ 
tenance or interest charges. 

For the purpose of this subsection, estate, inheri¬ 
tance, legacy, and succession taxes accrue on the 
due date thereof, except as otherwise provided by 
the law of the jurisdiction imposing such taxes, 
and shall be allowed as a deduction only to the 
estate. 

• • • • • 
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(e) Losses by Individuals .—Subject to the limi¬ 
tations provided in subsection (r) of this section, 
in the case of an individual, losses sustained dur¬ 
ing the taxable year and not compensated for by 
insurance or otherwise— 

* * # • • 

(2) if incurred in any transaction entered 
into for profit, though not connected with the 
trade or business; * * * 


Sec. 101. capital net gains and losses. 

(b) Tax in Case of Capital Net Loss .—In the 
case of any taxpayer, other than a corporation, 
who for any taxable year sustains a capital net 
loss (as hereinafter defined in this section), there 
shall be levied, collected, and paid, in lieu of all 
other taxes imposed by this title, a tax determined 
as follows: a partial tax shall first be computed 
upon the basis of the ordinary net income at the 
rates and in the manner as if this section had not 
been enacted, and the total tax shall be this amount 
minus 12V*» per centum of the capital net loss; but 
in no case shall the tax of a taxpayer who has 
sustained a capital net loss be less than the tax 
computed without regard to the provisions of this 
section. 


Sec. 142. fiduciary returns. 

(a) Requirement of Return .—Every fiduciary 
(except a receiver appointed by authority of law 
in possession of part only of the property of an 
individual) shall make under oath a return for 
any of the following individuals, estates, or trusts 
for which he acts, stating specifically the items of 
gross income thereof and the deductions and cred¬ 
its allowed under this title— 
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(5) Every estate or trust the gross income of 
which for the taxable year is $5,000 or over, re¬ 
gardless of the amount of the net income; and 

# • * 


Sec. 161. imposition of tax. 

(a) Application of Tax .—The taxes imposed by 
this title upon individuals shall apply to the in¬ 
come of estates or of any kind of property held in 
trust, including— 

• * * • • 

(3) Income received by estates of deceased 
persons during the period of administration or 
settlement of the estate; and 

(4) Income which, in the discretion of the 
fiduciary, may be either distributed to the bene¬ 
ficiaries or accumulated. 

(b) Computation and Payment .—The tax shall 
be computed upon the net income of the estate or 
trust, and shall be paid by the fiduciary, except as 
provided in section 166 (relating to revocable 
trusts) and section 167 (relating to income for 
benefit of the grantor). For return made by bene¬ 
ficiary, see section 142. 


Sec. 162. net income. 

The net income of the estate or trust shall be 
computed in the same manner and on the same 

basis as in the case of an individual, except that— 

• • » # • 

(c) In the case of income received by estates of 
deceased persons during the period of administra¬ 
tion or settlement of the estate, and in the case 
of income which, in the discretion of the fiduciary, 
may be either distributed to the beneficiary or ac¬ 
cumulated, there shall be allowed as an additional 
deduction in computing the net income of the 
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estate or trust the amount of the income of the 
estate or trust for its taxable year, which is prop¬ 
erly paid or credited during such year to any 
legatee, heir, or beneficiary, but the amount so 
allowed as a deduction shall be included in com¬ 
puting the net income of the legatee, heir, or bene¬ 
ficiary. 


REGULATIONS 77: 

Art. 863. Decedent’s estate during administra¬ 
tion .—The “period of administration or settle¬ 
ment of the estate” is the period required by the 
executor or administrator to perform the ordi¬ 
nary duties pertaining to administration, in par¬ 
ticular the collection of assets and the payment of 
debts and legacies. It is the time actually re¬ 
quired for this purpose, whether longer or shorter 
than the period specified in the local statute for 
the settlement of estates. Where an executor, who 
is also named as trustee, fails to obtain his dis¬ 
charge as executor, the period of administration 
continues up to the time when the duties of ad¬ 
ministration are complete and he actually assumes 
his duties as trustee, whether pursuant to an or¬ 
der of the court or not. No taxable income is real¬ 
ized from the passage of property to the executor 
or administrator on the death of the decedent, 
even though it may have appreciated in value 
since the decedent acquired it. But see section 
44(d) and article 355. In the event of delivery of 
property in kind to a legatee or distributee, no 
income is realized. Where, however, the executor 
sells property of the estate for more than its value 
at the death of the decedent, the excess is income, 
or may be capital gain, taxable to the estate. (See 
article 596). An allowance paid a widow out of 
the corpus of the estate is not deductible from 
gross income. Where real estate is sold by the 
devisee or heir thereof, whether before or after 
settlement of the estate, he is taxable individually 
on any profit derived. 
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United States Court of Appeals for the 
District of Columbia 

No. 7521 

County National Bank and Trust Company of Santa 
Barbara, Executor of the Last Will and Testament qf 
Ralph Isham, Deceased, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal 
Revenue, respondent 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED STAT 

BOARD OF TAX APPEALS 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion in this case is the opinion of thje 
United States Board of Tax Appeals (R. 32-45) which |s 
reported in 39 B. T. A. 357. 

jurisdiction 

This appeal involves income taxes for the year 1933 and is 
taken from a decision of the Board of Tax Appeals entered 
May 25. 1939. (R. 46.) The case is brought to this Court 

on a petition for review filed August 21, 1939 (R. 46), pursu¬ 
ant to the provisions of Sections 1141-1142 of the Intema,l 
Revenue Code. 

questions presented 

1. Whether a sole beneficiary of an estate in process of ad 
ministration receiving the income of the estate may deduc 

(i) 
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from such income the amount of a capital loss sustained by 
the estate. 

2. Whether, in computing the taxable income from the 
estate of the sole beneficiary, allowance should be made for 
state inheritance tax and additional federal estate tax paid 
by the administrator during the taxable year. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved will be found in the 
Appendix, infra, pp. 18-20. 

STATEMENT 

The relevant facts, as found by the Board of Tax Appeals 
in accordance with the stipulation of parties, may be sum¬ 
marized as follows (R. 33-37): 

Ralph Isham. deceased, was the father and sole devisee and 
legatee of Albert Keep Isham, who died a resident of Santa 
Barbara. California, on November 8, 1931. The petition in 
this proceeding was filed by Ralph Isham prior to his death, 
which occurred on August 25. 1937. and his executor, the 
County National Bank & Trust Company of Santa Barbara, 
has been duly substituted as the party petitioner in this pro¬ 
ceeding. (R. 33.) 

In his will Albert Keep Isham. hereinafter referred to as the 
son. devised and bequeathed to his father all of his property, 
both real and personal. The son’s will was admitted to pro¬ 
bate on December 7. 1931. in the Superior Court of the State 
of California, in and for the County of Santa Barbara. The 
County National Bank Trust Company of Santa Barbara 
became the administrator, c. t. a., of the son’s estate. The 
son's will provided in part as follows (R. 33-34): 

It is my will, and I direct that all inheritance taxes, 
whether imposed by the United States Government, or 
by the government of any state in which I may have 
property at the time of my death, on all of the property 
devised or bequeathed to my father. Ralph Isham, in 
and by Paragraph Second of this my will, and also on 
the life interest given to my said father in and by Para- 
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graph Third of this my will, and also on the remainder 
after said life interest, in the property therein deviseci 
and bequeathed to said The Northern Trust Company, 
as trustee, shall be paid by my executor out of tluf 
principal of the property bequeathed and devised bjf 
said Paragraph Third, and that the same, when so paid! 
shall not in any manner or to any extent whatsoever bo 
charged against my said father. Ralph Isham. or de¬ 
ducted from the property devised and bequeathed to 
him in and by said Paragraph First hereof, or be 
charged against or deducted from his life interest in the 
property devised and bequeathed by said Paragraph 
Third hereof. 

In case, however. I leave no property on which the 
provisions of Paragraph Third hereof can operate all 
said inheritance taxes on the property devised and 
bequeathed bv Paragraph Second hereof shall be 
chargeable against my said father, and payable out 
of said last mentioned property. 

Paragraph Second: I give, devise, and bequeath to 
my father, Ralph Isham. of said City of Chicago, his 
heirs, executors, administrators and assigns, as his own 
absolute property, all the property, real, personal and 
mixed, of any and every kind and description whatso¬ 
ever and wheresoever situate, of which I may die pos¬ 
sessed, or in or to which I may have any right, title 
or interest at the time of my death, or over which I 
may then have any power of disposition, including all 
such income of the property held in trust under the 
provisions of the last will and testament of my grand¬ 
father. Albert Keep, as I may be entitled at the time 
of my death to have paid over to me by the trustees 
thereunder, but excluding all of the principal of said 
trust property, which said principal is hereinafter dis¬ 
posed of in and by Paragraph Third hereof. 

Paragraph third of the will referred to above dealt with cer¬ 
tain trust property in which the father. Ralph Isham, was 
bequeathed a life interest. However, at the time of the son’s 
death the trust had terminated so that this provision of the 
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will is not material. All of the son’s property passed to the 
father under the above-quoted paragraph second of the will. 
(R. 34.) 

On or before June 4. 1932. all claims against the son’s es¬ 
tate had been paid except a claim filed on March 15. 1932. by 
one Richard H. Travers in the amount of $250,000 for services 
allegedly rendered as financial advisor to the son during his 
lifetime. This claim was rejected on March 17. 1932. and a 
suit thereon was subsequently brought by Travers, which was 
settled on October 5. 1933, by a compromise payment to 
Travers of $15,000. (R. 34.) 

Included in the assets of the son’s estate were 500 shares of 
stock of the Guarantee Trust Company of Chicago. Illinois, 
which had a fair market value on November 8. 1931. the date 
of the son’s death, of $182,250. The administrator of the son’s 
estate on November 23. 1933. filed a petition with the court 
for permission to sell the 500 shares of stock, which permission 
was granted by order of the court entered November 27, 1933. 
The shares were sold on November 27. 1933. for $107,680. (R. 


34-35.) 

On November 24. 1933. the administrator filed a “final ac¬ 
count and report and petition for final distribution” and on 
December 4. 1933. the court entered its “decree of settlement 
of accounts and of final distribution.” Among the assets listed 
for distribution in the final account were cash on hand in the 
amount of $137,651.61. a large amount of miscellaneous stocks 
and bonds, and several parcels of California real estate. 
(R. 35.) 

During the year 1933 and prior to the filing of the final 
account on November 24. 1933. income was derived from the 
properties comprising the son’s estate in the amounts of 
$949.69 interest and $83,840 dividends. All of such income 
was paid to and received by the administrator and is reflected 
in the cash on hand or other assets listed in the administra¬ 
tor’s final account. All of the assets of the estate so listed 
were distributed to and received by the father, Ralph Isham, 
during the year 1933 except cash in the amount of $24,578.38 
which was allowed and ordered paid to certain other persons. 
(R. 35.) 
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During the year 1933, and prior to the final distribution pf 
the son’s estate, the administrator paid out of funds of tri 
estate the aggregate amount of S8.049.61. consisting of tlje 
following items (R. 35): 


(a) Interest. 

(b) Taxes: 

( 1 ) 

(21 

(3) 

(40 

(5) 

(«> 

(7) 


Los Angeles County real estate_ $311.34 

Santa Barbara County real estate_ 2. 435. .19 

California solvent eredits_ 1.839. .K> 

Federal cheek- 2. N6 

California inheritance_ __ 2. (Kit). HN 

Additional F«*deral estate_ _ 120.20 

Federal excise on dividends__ 1.277.27 


S2. 


1 


S. 047.3 


m 


Total_____ 8. 049. ( 

The Commissioner now concedes that all of the above itenis 
not allowed as deductions in the determination of the defi¬ 
ciency herein are allowable except the California inheritance 
tax of S2.060.68 and the additional federal estate tax cf 
SI20.20. (R. 36.) 

A fiduciary return of income (Form 1041) was filed by the 
administrator of the son's estate for the year 1933, showing 
gross income of SS4.789.69, including interest of $949.69 and 
dividends on stock of domestic corporations of $83,840. The 
only deductions claimed on the return were interest paid. $2.1) 
and taxes paid. $8,047.50. leaving a net income of S76.740.08. 
The amount of $2,170.08 was shown in the return as the benefi¬ 
ciary’s (father’s) share of distributable income. This amount 
is the difference between the dividends of $83,840 and the sum 
of S7.099.92. representing the interest and taxes paid less the 
interest received, reported as an ordinary net loss, and $74,570 
representing the capital loss on the sale of the above]* 
mentioned 500 shares of stock of the Guarantee Trust Com 


pany of Chicago. (R. 36.) 

The administrator of the son’s estate also filed an income 
tax return on behalf of the son’s estate for 1933. on Form 1040. 
which showed no net income. The father filed an individual 
income tax return (Form 1040) for the year 1933 in which he re ¬ 
ported a gross income of S94.244.57, including the dividends re ¬ 
ceived by the son’s estate in the above stated amount of $83,* 
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840. He also reported a capital net loss of §124,154.57. including 
the aforesaid amount of §74.570 representing the loss on the 
sale of the 500 shares of Guarantee Trust Company of Chicago 
stock. (R.36.) 

In his determination of the deficiency herein the Commis¬ 
sioner has disallowed the capital net loss deduction of §74,570 
claimed by the father, which i$ the principal item in contro¬ 
versy in this proceeding. (R. 36.) 

Also, in computing the fathers distributable income from the 
son's estate, the (Commissioner disallowed §6.772.34 of the aggre¬ 
gate amount of §8.040.61 of interest and taxes paid by the ad¬ 
ministrator as set forth above. The only part of the amount 
allowed was an item of §1.277.27 representing federal excise tax 
on dividends. The Commissioner now concedes, however, and 
it is stipulated, that all of such items except the California in¬ 
heritance tax in the amount of §2.060.68 and the additional 
federal estate tax of §120.20 are deductible from the gross in¬ 
come of the son’s estate and that the father’s net income as 
shown in the deficiency notice is overstated accordingly. ( R. 
36-37.) 

The Board held in favor of the Commissioner with respect to 
both issues. 

SUMMARY OF ARGUMENT 

1. Section 161 (a) (3) of the Revenue Act of 1032 provides 
for the treatment as a separate taxable entity of estates in 
process of administration. The tax on the estate is computed 
in the same manner as in the case of an individual, except that 
the estate is entitled to an additional deduction for amounts 
properly paid or credited to a beneficiary, which amounts shall 
be included in the beneficiary’s income. Section 161 (b). 
162 (c). The taxpayer in the case at bar received a distri¬ 
bution from the gross income of the estate during the taxable 
year, and the amount of such distribution must therefore be 
included in his income, by the express terms of the statute. 

The taxpayer may not. however, deduct the capital loss of 
the estate in computing his individual income because, at the 
time the loss was incurred, the estate was still in process of 
administration, and therefore constituted a separate taxable 
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entity. That the estate was still in process of administration 
when the loss was sustained is clear. The sale establishing 
the loss was made on November 27. 1933, pursuant to per¬ 
mission of the probate court. The stock sold was in the hands 
of the administrator, and sold by it. The court did not enter 
its final decree until December 4, 1933. The loss was thus 
the loss of the estate, since it occurred during the period of 
administration, and it may not be availed of by the taxpayer. 

The state law relating to the vesting of title in the benefi¬ 
ciaries is not material here, because the federal statute 
affirmatively provides that the estate must be treated £ls a 
separate taxable entity during the period of administration. 
Nor does the fact that the capital loss sustained by the estate 
reduces the net income of the estate below the amount dis¬ 
tributed aid the taxpayer, for what lie received was a dis¬ 
tribution from income, properly made, and must therefore be 
taxed to him. 

2. The estate and succession taxes paid out by the estate, 
just as the capital loss it sustained, can have no effect upon 
the beneficiary’s liability to pay income tax upon the dis¬ 
tribution to him from the income of the estate. Section 23 (c) 
of the Revenue Act of 1932 expressly provides that such taxes 
shall be allowed as a deduction to the estate only. Moreover, 
the son's will directed that the. taxes be paid out of cer.ain 
designated property, i. e.. out of the corpus of the estate, not 
out of its income. 

ARGUMENT 

I 

Taxpayer is subject to tax on the full amount of the dis¬ 
tribution to him from the income of the estate, without 
regard to the capital loss sustained by the estate 

Petitioner's decedent, hereinafter referred to as the tax¬ 
payer. was the sole beneficiary under his son’s will, which was 
admitted to probate on December 7. 1931. (R. 33.) On 

November 27. 1933. the administrator of the son's estate sold 
500 shares of stock of the Guarantee Trust Company of Chi¬ 
cago. pursuant to permission of the court. (R. 34-35.) j'he 

1*19135—i 
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“decree of settlement of accounts and final distribution” was 
not entered until December 4, 1933. The question presented 
is whether the capital loss sustained upon the sale of the stock 
by the administrator of the son’s estate, the amount of which 
is not in dispute, entitles taxpayer to a deduction in com¬ 
puting his individual income tax liability for 1933. 

Section 161 (a) (3) of the Revenue Act of 1932. Appendix, 
infra, provides that the taxes imposed upon the income of in¬ 
dividuals shall apply to the income of estates, including 
“Income received by estates of deceased persons during the 
period of administration or settlement of the estate”. The 
tax upon the estate’s income is to be paid by the fiduciary 
(Section 161 (b)), and is to be computed in the same manner 
as in the case of an individual, except that an estate during 
the period of settlement or administration is entitled to an 
additional deduction of amounts “properly paid or credited” 
to a beneficiary, which amounts shall be included in the bene¬ 
ficiary’s income (Section 162 (c)). 

Here, the beneficiary was paid 883,840 in dividends, and 
S949.69 in interest. It is not questioned that these amounts 
were income to the estate and that they were “properly” paid 
to the beneficiary. 1 They are thus taxable to him and de¬ 
ductible by the estate under the express provisions of Section 
162 (c). However, neither that section nor any other allows 
the beneficiary a deduction for the capital loss of the estate. 
In the instant case the “period of administration or settle¬ 
ment” of the son’s estate was not concluded until December 4, 
1933, when the court entered its “decree of settlement of ac¬ 
counts and of final distribution”, while the administrator sold 
the stock, pursuant to the court’s permission, on November 
27. 1933. Manifestly, the sale took place during the period 
of administration or settlement - and the statutory provisions 

'The son’s will did not provide for these distributions (R. 33-34), but 
it has been held that income distributed to a residuary legatee during the 
period of administration is taxable to the legatee, notwithstanding the 
i^UiUiittiMfcBHhsence 0 f any sp»*-ifie provision for such payment in the will. 
Rikrr v. Comminxioner, 42 F. (2d) 150 (C. C. A. 2d). Little v. White. 47 
F. (2d) 512 (C. C. A. 1st). In any event, no contention is made that the 
distributions to the beneficiary were unlawful under California law. 

1 See Article SG3 of Treasury Regulations 77, infra . Appendix, which 
provides that the “period of administration or settlement of the estate” 
is the period “actually required" for the performance of the duties of 
administration. 
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taxing “estates of deceased persons during the period of ;id- 
ministration or settlement of the estate” are consequently 
applicable. We submit, therefore, that the statute allows 
the capital loss deduction in question, arising from the sale 
of assets of the estate in the hands of the administrator, to 
be availed of only by the son’s estate, and not by the beneficiary. 

It has long been established, and it is conceded by peti¬ 
tioner (Br. 17), that a trustee or the executor of an estate dur¬ 
ing the period of administration is regarded, for purposes of 
the Revenue Acts, as a “taxable person” separate and dis¬ 
tinct from the beneficiary of the trust or estate. Merchan ts T 
L. & T. Co. v. Smietanka, 255 U. S. 509; Batt&'ll v. MitcJv’ll, 
3 F. (2d) 428 (C. C. A. 1st), certiorari denied. 268 IT. S. 690. 
Hence, it has repeatedly been held that when a trust or an 
estate in process of administration sustains a capital loss, the 
deduction for such loss may be taken only by the fiduciary 
and not by the beneficiary. Anderson v. Wilson, 289 U. S. 20; 
Baltzell v. Mitchell . supra; Rathbome v. Commissioner, 103 
F. (2d) 301 (C. C. A. 5th); Abell v. Tail, 30 F. (2d) 54 


Supp. 13 (S. D. N. Y.), a capital gain upon the sale of securi¬ 
ties in the hands of trustees was held taxable to the trust 
rather than the beneficiaries. And Article 863 of Regulations 
77, dealing with estates during the period of administration, 
expressly provides that where “the executor sells property of 
the estate for more than its value at the death of the dece¬ 
dent. the excess is income, or may be capital gain, taxable to 
the estate.” [Italics supplied.) Indubitably, in the light of 
that provision, where a sale by the executor or administrator 
of property of the estate results in a capital loss, it is the 
intent of the Regulations that the deduction may be taken by 
the estate, and only by the estate. 

As we understand Point I of petitioner’s brief (pp. 13-16),, 
petitioner argues that the capital loss in question is deductible 
by the beneficiary and not by the estate because at the tirue 
the stock was sold by the administrator, the final accounting 
had been filed with the probate court. It is true that on 
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November 24. 1933. the administrator of the son’s estate filed 
a “final account and report and petition for final distribution”, 
and that the stock was sold on November 27. 1933. But it 
affirmatively appears from the stipulated facts that the estate 
was still in process of administration on November 27. 1933, 
for the probate court did not eiiter its “decree of settlement 
of accounts and of final distribution” until December 1933. 
(R. 35.) Indeed, it appears that the administrator of the 
son’s estate itself recognized the obvious fact that at the time 
of sale the period of administration had not terminated, for on 
November 23. 1933. it petitioned the court for permission to 
sell the stock, and did not in fact sell it until the court had 
granted the permission requested. (R. 35.) As the Board 
correctly stated (R. 43-44). the fact that debts and claims 
against the estate had been settled prior to the sale is devoid 
of significance, for the existence of the estate as a separate tax¬ 
able entity continued unimpaired at least until December 4. 
1933. The sale was made by the administrator, pursuant to 
permission of the court, the jurisdiction of which continued, 
and prior to the entry of the final order. Under these cir¬ 
cumstances. it cannot be said that, for purposes of the Revenue 
Act. the loss was sustained by the taxpayer. 

It is argued by petitioner (Br. 16) that Article 863 of Regu¬ 
lations 77. Appendix, infra, supports its contention that at the 
time the stock was sold the estate had been “closed”. This 
argument is refuted by the very terms of the Regulation, 
which unequivocally provide that the period of administration 
or settlement of the estate “is the time actually required” for 
the performance of the duties qf administration. Certainly, 
among the duties pertaining to administration of an estate, 
and by no means the least of them, are the obtaining of the 
court’s approval of the final report, and the subsequent dis¬ 
tribution pursuant to the court’s order. Since in the case at 
bar the “time actually required” for such purpose cannot be 
deemed to have ended prior to December 4. when the court 
approved the final account and ordered distribution, it is clear 
that the process of administration had not terminated when 
the sale was made. Far from aiding the petitioner, the Regu¬ 
lation clearly supports the Commissioner. 
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Petitioner also argues (Br. 15. 44-51) that under the la^ of 
California title to the son's estate vested in the taxpayer im¬ 
mediately upon the son’s death, and that therefore the sale 
of the stock must be regarded, for purposes of the Revenue 
Act. as a sale by the taxpayer of his property. Assuming t lat 
petitioner's contention as to the law of California is correct, 
we think it immaterial for purposes of the present proceeding. 
Whatever may be the applicable state law as to when title 
vests in the beneficiary, the federal statute has prescribed :he 
rule that an estate in process of administration is a separate 
taxable entity, and has further provided for the allocation of 
the burden of federal taxes as between the estate as an entity 
and its beneficiaries. If petitioner's position were to prevail, 
then in those states where title vests in the beneficiaries im¬ 
mediately upon death of the decedent, the provisions of ihe 
Revenue Act relating to the taxation of the estate as a separate 
entity would be rendered nugatory. Assuredly the Congress 
in enacting those provisions cannot have intended such a 
result. When the Congress provided for the taxation as a 
separate entity of an estate “during the period of administra¬ 
tion”, it must be presumed to have meant what it said. Mani¬ 
festly. that language may not be construed to mean that es¬ 
tates during the period of administration shall be taxed as a 
separate entity except in those states where title vests immedi¬ 
ately upon the death of the beneficiary. As was correctly 
held by the Board (R. 43) the instant question is not one to 
be determined bv reference to the rule of property prevailing 
in the state in which the decedent's estate is being administer^. 
The law of California of course governs the determination of 
what income is properly distributable. 3 but it does not hdve 
the effect of avoiding the statutory scheme for the taxation of 
the estate as an entity. Cf. Frailer v. Helveritig , 291 U. S. 35. 

In arguing that the California Law as to when title vests in 
the beneficiary does not aid petitioner, we do not contend that 
taxability may never depend upon the local law. There are, 
of course, situations in which the local law is determinative, 

J As has hwii noted, there is no question in the instant case as to i he 
propriety of the distribution of income under the laws of California. 
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but such dependence exists only where it is clearly called for 
by the federal statute. The guiding principle has been plainly 
stated by the Supreme Court in Burnet v. Harmel, 287 U. S. 
103, 110: 

The exertion of that power [to tax] is not subject to 
state control. It is the will of Congress which controls, 
and the expression of its will in legislation, in the 
absence of language evidencing a different purpose, is 
to be interpreted so as to give a uniform application 
to a nation-wide scheme of taxation. * * * State 

law may control only when the federal taxing act, by 
express language or necessary implication, makes its 
own operation dependent upon state law. [Italics 
supplied.] 

See also Lyeth v. Hoey, 305 II. S. 188. 193; Heiner v. Mellon, 
304 U. S. 271. 279; Thomas v. Perkins , 301 U. S. 655, 659; 
McFeely v. Commissioner, 296 U. S. 102. 107-108; Palmer v. 
Bender, 287 IT. S. 551. 555-556; Bankers Coal Co. v. Burnet, 
287 U. S. 30S. 310-311; Weiss v. Wiener, 279 U. S. 333. 337; 
Burk-Waggoner Assn. v. Hopkins, 269 U. S. 110; United States 
v. Childs, 266 U. S. 304. 309. Applying the same principle 
here, it seems clear that the federal statute does not make state 
law* controlling either by “express language" or “necessary 
implication.” 

In Point II of its brief (pp. 17-38). petitioner argues, in 
the alternative, that if the capital loss was sustained by the 
estate, not by the beneficiary, then the estate’s net income 
must be reduced by the amount thereof. S74.570. and that 
only the net income of the estate is includable in the benefi¬ 
ciary’s income. Thus, petitioner contends that after deduct¬ 
ing the capital loss sustained by the estate, amounting to 
$74,570. and the small amount of taxes in dispute, the estate's 
net income amounted to only $2,170.08, and the beneficiary 
can be taxed only on that amount. 

The fallacy of that argument lies in its disregard of the 
applicable statutory provisions dealing with inclusion in the 
beneficiary’s income of distributions from the estate. Section 
162 (c) provides that in computing the net income of the es- 
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tate, income properly paid or credited to the beneficiary sliall 
be allowed as an additional deduction to the estate, but :he 
amount of income so paid and allowed as a deduction shall be 
included in computing the income of the beneficiary. It is not 
disputed that the amount paid by the estate to the beneficiary 
was income to the estate, consisting of dividends in the amount 
of $83,840 (R. 36). and a small amount of interest. Nor is it 
argued that this income of the estate was improperly distrib¬ 
uted under the laws of California, although the son’s will did 
not provide for it. In such circumstances, the distribution! is 
taxable income to the beneficiary. Riker v. Commissioner, 42 
F. (2d) 150 (C. C. A. 2d); Little v. White, 47 F. (2d) 512 
(C. C. A. 1st). Accordingly, by the terms of the statute, the 
amount of the distribution from the income of the estate must 
be included in the beneficiary's income, regardless of the net 
income of the estate. And the fact that the distribution of 
income to the beneficiary was not expressly provided for in the 
will does not prevent such distribution from being taxable to 
the recipient. Riker v. Commissioner, supra; Little v. White, 
supra. 

The statute clearly makes mandatory the inclusion in 
income of the beneficiary of all income of the estate properly 
distributed to him and deducted by the estate in computing its 
net income. The petitioner erroneously interprets the statute 
as providing for the distribution and taxation to the beneficiary 
of only the net income of the estate. But in computing t le 
net income of the estate, the estate is entitled to deduct tie 
amounts properly paid to the beneficiary. Thus, if an estate 
distributed its entire income to the beneficiary, it would have 
no net income under Section 162 (c), and would thus not be 
liable to any tax; but the beneficiary, under the statutory 
scheme, would pay the tax on the income distributed to it. 
Under the petitioner’s view, the income would escape taxation 
entirely. Having no net income, the estate would not itself 
be subject to tax, and the beneficiary would not be liable fbr 
any tax on the income of the estate distributed because. und|uT 
the petitioner’s view, the amount to be included in tljie 
beneficiary’s income cannot exceed the net income of the 
estate, which in this hypothetical case is zero. Petitioner’s 


14 

view manifestly defeats the purpose of the statute, which is 
to tax the income of the estate, if distributed to the benefi¬ 
ciary. regardless of the net income of the estate. It ignores 
the clear language of the statute, which provides for taxation 
to the beneficiary of the estate’s income, not its net income, 
properly paid or credited to him. Obviously, its net income 
can not be the measure of the beneficiary’s tax liability, since 
net income of the estate is what is left after deduction of 
amounts paid to the beneficiary. 

A contention similar to petitioner’s was advanced by the 
taxpayer in Ardenghi v. Commissioner . 100 F. (2d) 406 (C. C. 
A. 2d), certiorari denied. 307 U. S. 622. In that case, the tax¬ 
payer was the residuary legatee of her husband’s estate. The 
will directed that the estate pay all federal estate and state 
succession taxes. During the taxable year, the taxpayer re¬ 
ceived some $57,000 from the income of the estate, which 
amounted to some $67,000. The estate, during the year, paid 
taxes in the amount of $245,000. It was strongly urged by the 
taxpayer that since the taxes paid by the estate exceeded its 
total income, the estate had no net income and therefore the 
$57,000 distributed to her from the estate could not be taxa¬ 
ble as income received from the estate. It was held that since 
the money taxpayer received was a distribution of the estate’s 
income, it was taxable to her. notwithstanding the undisputed 
fact that the estate paid out more in taxes than its gross 
income. The identical result was reached in Caldwell v. 
United States, 102 F. (2d) 607 (C. C. A. 7th). Similarly, in 
Abell v. Tait, 30 F. (2d) 54 (C. C. A. 4th). certiorari denied. 
279 U. S. S49. beneficiaries of an estate were held taxable on 
the amounts actually distributed to them from the gross in¬ 
come of the estate, without regard to the capital losses sus¬ 
tained by the estate. By parity of reasoning, we submit that 
in the instant case the amount distributed to the beneficiary 
from the income of the estate must be included in his income, 
notwithstanding that such sum was greater than the income 
of the estate minus the amount of the capital loss on the sale 
of the stock. 

It is urged in taxpayer’s brief (pp. 38-42) that the general 
rule that the capital losses of the trust or estate may not be 
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deducted from the income distributed to the beneficiary is 
inapplicable where the beneficiary, in addition to receiving 
distributions from income, also has an interest in the re¬ 
mainder. It is true that in Anderson v. Wilson, 289 U. S. 20, 
the Supreme Court, in holding that the trust, and not the 
beneficiary, was entitled to the deduction for a capital loss, 
refrained from considering the situation where the beneficijiry 
is the owner of a future estate in remainder. But in so doi^ig, 
the Court merely confined the scope of its opinion to the c|ase 
before it. It assuredly did not indicate that the separate 
taxable entities are disregarded where the beneficiary has an 
interest in the corpus. 

That situation was presented in Beatty v. Commissioner, 
28 B. T. A. 1286. where the Board of Tax Appeals held in 
favor of the Commissioner, although the beneficiaries were 
also remaindermen. Likewise, the Board has held that a 
capital loss realized by an estate in process of administration 
affords no basis for any deduction by the residuary legatee. 
Sevier v. Commissioner, 14 B. T. A. 709; Hotchkiss v. Com¬ 
missioner, 16 B. T. A. 1334. More recently, the Board held 
that a beneficiary under a testamentary trust, who was also 
a remainderman under the will, was not entitled to any deduc¬ 
tion for capital losses sustained by the trust, and was taxable 
on the distributions paid to him by the trustee notwith¬ 
standing such losses. Rathborne v. Commissioner, 37 B. T. A. 
607, affirmed, 103 F. (2d) 301 (C. C. A. 5th). 

In the Rathborne opinion, the Board considered and ex¬ 
pressly rejected the argument advanced by the present peti¬ 
tioner (Br. 43). that where the beneficiary is the real or bene¬ 
ficial owner of the property constituting the corpus of the 
estate, he should be allowed a deduction for capital losses of 
the estate. Petitioner also urges this Court to consider the 
fact that “In a real and practical sense the loss on the sale of 
the stock fell on the taxpayer, and not on any other person”, 
and argues that “reason and fairness” therefore require that 
he be allowed to deduct the loss. (Br. 43.) To answer that 
argument, we need merely quote from the opinion of ivllr. 
Justice Cardozo in Anderson v. Wilson, 289 U. S. 20, 27, ho|d- 
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ing that the loss on the sale of a capital asset was deductible 
by the trust, not the beneficiary: 

In so ruling we do not forget that the trust is an ab¬ 
straction, and that the economic pinch is felt by men 
of flesh and blood. Even sp, the law has seen fit to deal 
with this abstraction for income tax purposes as a 
separate existence, making its own return under the 
hand of the fiduciary and claiming and receiving its 
own appropriate deductions. The Revenue Act of 1921 
under which the tax in question was imposed defines 
the word ‘‘taxpayer” as including a trust or an estate. 
Revenue Act of 1921. c. 136; 42 Stat. 227, § 2 (9). The 
definition is pursued to its logical conclusion in a long 
series of decisions. Baltzell v. Mitchell. 3 F. (2d) 428; 
Whitcomb v. Blair, 58 App. D. C. 104; 25 F. (2d) 528; 
Abell v. Tait, 30 F. (2d) 54; Busch v. Commissioner, 50 
F. (2d) S00. 801. Roxburghe v. Burnet, 61 App. D. C. 
141; 58 F. (2d) 693; cf. Merchants Loan <£♦ Trust Co. v. 
Smietanka. 255 U. S. 509. * * * We do not pause 

to consider whether a statute differently conceived and 
framer! would yield results more consonant with fair¬ 
ness and reason. We take the statute as we find it. 

II | 

Taxpayer may not deduct from the income distributed to him 
by the administrator the State and Federal taxes paid by 
the estate 

As pointed out in the Boards opinion (R. 44), this issue 
involves a question similar to that involved in the issue relat¬ 
ing to the capital loss. Much of what has been said with 
reference to the foregoing issue is therefore applicable here. 
Furthermore. Section 23 (c) of the Revenue Act of 1932, 
Appendix, infra, expressly provides that taxes such as those 
here involved shall be allowed as a deduction to the estate 
only. It follows that the beneficiary is subject to tax on the 
distributions from the income of the estate, without regard 
to the amounts paid by the estate for California inheritance 
taxes and additional federal estate taxes. Ardenghi v. Hel- 
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vering, 100 F. (2d) 406 (C. C. A. 2d), certiorari denied, 307 
U. S. 622; Caldwell v. United States, 102 F. (2d) 607 (C. C A. 
7th ); Rathborne v. Commissioner, 37 B. T. A. 607, affirmed, 
103 F, (2d) 301 (C. C. A. 5th); see Keith v. Johnsoti, 271 
U. S. 1, 9. Little v. White, 47 F. (2d) 512 (C. C. A. 1st); 
United States v. Blosser, 104 F. (2d) 119 (C, C. A. 8th); 
Brown v. United States, 21 F. Supp. 214 (E. D. Mo.). In 
any event, however, it would seem that the Government must 
prevail because of the provision in the son’s will directing that 
taxes be paid out of the property passing under Paragraph 
Second (R. 34), i. e., out of the corpus of the estate, not the 
income. 

CONCLUSION 

The decision of the Board of Tax Appeals should be af¬ 
firmed on both issues. 

Respectfully submitted. 

Samuel O. Clark, Jr., 
Assistant Attorney General. 

Sew’all Key. 

Howard D. Pack. 

Special Assistants to the Attorney General. 

March, 1940. 



APPENDIX 


Revenue Act of 1932, c. 209, 47 St at. 169: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be allowed as deduc¬ 
tions: 

* * * * • 

(c) Taxes Generally. —Taxes paid or accrued within the 
taxable year, except— 

(1) income, war-profits, and excess-profits taxes im¬ 
posed by the authority of the United States; 

(2) income, war-profits, and excess-profits taxes im¬ 
posed by the authority of any foreign country or posses¬ 
sion of the United States; but this deduction shall be 
allowed in the case of a taxpayer who does not signify 
in his return his desire to have to any extent the bene¬ 
fits of section 131 (relating to credit for taxes of foreign 
countries and possessions of the United States); and 

(3) taxes assessed against local benefits of a kind 
tending to increase the value of the property assessed; 
but this paragraph shall not exclude the allowance as 
a deduction of so much of such taxes as is properly 
allocable to maintenance or interest charges. 

For the purpose of this subsection, estate, inheritance, legacy, 
and succession taxes accrue on the due date thereof, except as 
otherwise provided by the law of the jurisdiction imposing 
such taxes, and shall be allowed as a deduction only to the 
estate. 

* * « : # « 

Sec. 161. Imposition of tax. 

(a) Application of tax. —The taxes imposed by this title 
upon individuals shall apply to the income of estates or of 
any kind of property held in trust, including— 

***** 


(18) 




19 


(3) Income received by estates of deceased persons 
during the period of administration or settlement ofj the 
estate; # * * 

* * * * 

Sec. 162. Net income. 

The net income of the estate or trust shall be compute|d in 
the same manner and on the same basis as in the case of an 
individual except that— 

# • « * * 

(c) In the case of income received by estates of dece;ised 
persons during the period of administration or settlement of 
the estate, and in the case of income which, in the discretion 
of the fiduciary, may be either distributed to the benefidiarv 
or accumulated, there shall be allowed as an additional deduc¬ 
tion in computing the net income of the estate or trust the 
amount of the income of the estate or trust for its taxable 
year which is properly paid or credited during such year to any 
legatee, heir, or beneficiary, but the amount so allowed as a 
deduction shall be included in computing the net income of the 
legatee, heir, or beneficiary. 

Treasury Regulations 77. promulgated under the Revenue 
Act of 1932: 

Art. 863. Decedent's estate during administration .— 
The “period of administration or settlement of the 
estate” is the period required by the executor or ad¬ 
ministrator to perform the ordinary duties pertaining 
to administration, in particular the collection of assets 
and the payment of debts and legacies, it is the time 
actually required for this purpose, whether longer or 
shorter than the period specified in the local staiute 
for the settlement of estates. Where an executor, who 
is also named as trustee, fails to obtain his discharge 
as executor, the period of administration continues up 
to the time when the duties of administration are com¬ 
plete and he actually assumes his duties as trustee, 
whether pursuant to an order of the court or not. No 
taxable income is realized from the passage of prop¬ 
erty to the executor or administrator on the death of 
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the decedent, even though it may have appreciated in 
value since the decedent acquired it. But see section 
44 (d) and article 355. In the event of delivery of 
property in kind to a legatee or distributee, no income 
is realized. Where, however, the executor sells prop¬ 
erty of the estate for more than its value at the death 
of the decedent, the excess is income, or may be capital 
gain, taxable to the estate. (See article 596.) An 
allowance paid a widow out of the corpus of the estate 
is not deductible from gross income. Where real estate 
is sold by the devisee or heir thereof, whether before 
or after settlement of the estate, he is taxable indi¬ 
vidually on any profit derived. 
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A. Concededly $2,170.08 was the “income of the es¬ 

tate” referred to in Sec. 1(52 (c), and that is 
the maximum amount of such income that 
should be taxed to Ralph Isham, assuming 
said amount was “properly paid or credited 
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IN' THE 


®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7521. 


County National Bank and Trust Company of Santa 
Barbara, Executor of the Last Will and Testa¬ 
ment of Ralph Isham, Deceased, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Reve¬ 
nue, Respondent. 


Petition to Review Decision of the United States 
Board of Tax Appeals. 


PETITIONER’S REPLY BRIEF. 


Petitioner’s main brief was filed in February, 1940. 
The brief for the respondent was filed in March, 1940. 
This reply brief will bring to the Court’s attention 
certain cases decided since the filing of petitioner’s 
brief, as well as attempt to answer respondent’s con¬ 
tentions. 
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At the outset petitioner objects to respondent’s 
statement of the principal question, which assumes 
that the sole beneficiary in this case received any por¬ 
tion of the income of the estate, as income. In the 
summary of his argument respondent asserts (Br. (i) 
that “The taxpayer in the case at bar received a dis¬ 
tribution from the gross income of the estate during 
the taxable year”, and further (Br. 7) that what tax¬ 
payer “received was a distribution from income”. As 
will hereinafter be shown, the record does not support 
any such assumptions. 

A. Concededly, $2,170.08 was the “income of the es¬ 
tate” referred to in Sec. 162 (c), and that is the maxi¬ 
mum amount of such income that should be taxed to 
Ralph Isham, assuming said amount was “properly 
paid or credited to him” during the 1933 taxable year 
of the estate. 

Even assuming, contrary to our contention, that 
during the 1933 taxable year of the estate any portion 
of the income of the estate, as income, was “properly 
paid or credited” to taxpayer, nevertheless judgment 
should go for petitioner, because taxpayer in his re¬ 
turn accounted for $2,170.0* as income of the estate, 
which amount concededly is the actual net income of 
the estate. To charge him with any larger amount, as 
respondent proposes, would be to tax him on a part 
of the gross income of the estate. As shown in our 
original brief, the scheme of the taxing acts is to tax 
net income, taxing to the estate such part of the net 
income as is required to be accumulated or held by the 
fiduciary for the time being, and taxing to a beneficiary 
such part of the net income as is actually paid or cred¬ 
ited to him during the taxable year of the estate. 



Petitioner, of course, makes no argument which 
would lead to the ridiculous result suggested by re¬ 
spondent of permitting some or all of the estate’s in¬ 
come to “escape taxation entirely” (Hr. 13). It is 
inherent in petitioner's contention, as it is in the stat¬ 
ute itself, that the beneficiary is to pay a tax on such 
part of the net income as is properly paid over to him 
during the estate's taxable year, and the fiduciary is 
to pay a tax on the balance. Sifterdinfj v. C<»nmis- 


sionci'. SO F. (2d) 1 ! 3fi : 


McC'ahnu v. Commissioner. 35 


B. '1'. A. !>43. Such n> f income can only be eomputed, 
as required by Sec. 1(52, ‘‘in the same manner and on 
the same basis as in the case of an individual”. Ob¬ 


viously the part of that net income taxable to the 
beneficiary should be computed without allowance of 
tin- special deduction, provided in Sec. 162(c), for the 
amount distributed to the beneficiary. Such special 
deduction is only allowed in computing the income tax- 
nhlc to the fiduciary. 

We call the (’ourt's attention to the fact that re¬ 


spondent has not mentioned or attempted to distin¬ 
guish the Sitlei'flintf and McCnhau cases discussed at 


pages 34 to 37 of petitioner's main brief. 

The purpose in taxing a beneficiary on actual distri¬ 
butions is solely to insure the taxation of all net income 
realized by the estate. That would seem to be the logi¬ 


cal purpose of the statutory scheme of allowing a de¬ 
duction, on the one hand, of the amount distributed 
and requiring the inclusion, on the other hand, of the 
same amount in the beneficiary’s return. Thus the tax 
obligation of a beneficiary should be no greater than 
the tax obligation of the fiduciary in a case where no 
distribution is actually made. On respondent's theory 
in this case, however, the very act of distribution re- 


I 
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suits in the creation of taxable net income—a wholly 
illogical result. The taxable net income of the estate 
is conceded to be only $2,170.08, whereas the amount 
respondent proposed to tax to Ralph Isham is $78,- 
921.16 (R. 37). 

We wish also to point out that the position of re¬ 
spondent is impossible to reconcile, for it admits that 
certain items ordinarily chargeable against gross in¬ 
come may be deducted from the gross income, to-wit: 
Los Angeles County real estate taxes, Santa Barbara 
County real estate taxes, etc., but contends that other 
such items are not deductible from the gross income 
(R. 37). What the difference is between the two groups 
of items is not pointed out, nor can it be, because there 
is none. To be consistent, respondent should have to 
disallow all, or allow all. 

Furthermore, we contend that the peculiar deduc¬ 
tion to which an estate or a trust is entitled under Sec. 
162 (c) is and can logically only be the net income of 
the estate or trust. The argument of respondent's 
counsel goes too far in that logically applied all items 
of income are distributed and, therefore, must be 
picked up by the distributee, while all items of expen¬ 
ditures or loss, ordinarily deductible, are not dis¬ 
tributed and thus must be ignored. To illustrate, let 
us suppose that there was a business being operated 
by the estate which grossed $100,000.00, but expendi¬ 
tures, such as salaries, wages and losses on goods sold 
amount to $90,000.00. Certainly there is only $10,- 
000.00 of net income to be distributed. Can it be said 
that the statute contemplates the inclusion of $100,000 
in the return of the distributee, or would the respon¬ 
dent again be inconsistent and allow some of the ex¬ 
penditures but not others! Or again, suppose a case 
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with capital gains of (a) $50,000.00 or (b) $100,000.00, | 
coupled with a capital loss of $75,000. Would the en¬ 
tire gains have to be reported by the distributee or in 
case (b) only the net gains, in which case the very 
losses now disallowed would be allowed? We take it 
that clearly in case (b) the losses could be charged 
against the gains. Sec. 101. 

Where gains received by the fiduciary are distrib¬ 
uted to the beneficiary, the beneficiary is held entitled 
to the benefit of the special provisions applicable to tax¬ 
ation of capital gains. Hopkinson v. Commissioner, 42 
B. T. A. No. 88 (Aug. 20, 1940); Letts v. Commissioner, 
84 F. (2d) 760 (C. C. A. 9th); McNaghten v. United 
States , 17 Fed. Supp. 509 (Ct. Cls.). It would seem 
strangely inconsistent to hold that where the fiduciary 
sustains a capital loss (in any case where, as here, the 
beneficiary might have received any gain derived from 
the transaction) the beneficiary should not likewise be 
entitled to the benefit of the statutory provisions re¬ 
specting capital losses. 

We wish to call to the Court’s attention and to em¬ 
phasize that all of the argument under Point II of peti¬ 
tioner’s original brief, under this Point A and under 
Point E of this reply brief is predicated upon an as¬ 
sumption, contrary to petitioner’s contention, that legal 
title to the personal property comprising the estate 
was vested in the administrator. 

B. Respondent’s argument that the estate was still 
in process of administration when the stock was sold 
is without sound foundation in fact or law. 

Respondent attempts to reply to petitioner's Point I 
by argument beginning at the bottom of page 9 and 
continuing to the bottom of page 10 of his brief. This 
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argument amounts to no more than an ipse dixit. The 
Commissioner says he is right and cites his own regu¬ 
lations. He makes no attempt—doubtless because he 
cannot do so—to distinguish the cases cited by peti¬ 
tioner at page 15 of its brief. 

C. The decisions cited by respondent do not sustain 
the broad proposition for which they are cited; they 
go no further than to hold that the separate estate en¬ 
tity must be recognized in a case where there is an ac¬ 
tive trust with title to the assets vested in a fiduciary, 
which is not the case here. 

Respondent apparently grounds his argument on 
the cases cited at page 9 of his brief as sustaining the 
proposition that— 

“it has repeatedly been held that when a trust or 
an estate in process of administration sustains a 
capital loss, the deduction for such loss may be 
taken only by the fiduciary and not by the bene¬ 
ficiary.” 

That is far too broad a statement of the rule estab¬ 
lished by the cases cited. We are not here concerned 
with what should be the rule concerning deductions for 
capital losses sustained by a trust. Only an estate in 
process of administration is involved in this case, and 
only the provisions of Sec. 162 (c). Thus cases deal¬ 
ing with trusts cannot control here. We tried to make 
this plain in our main brief, at page 38. Furthermore, 
we are here dealing only with an estate in process of 
administration where the beneficiary is entitled to both 
income and corpus, and hence cases relating to other 
kinds of estate are not in point. Let us consider the 
cases cited by respondent.* 

* It is interesting to note that of the 29 cases cited in petitioner’s main 
brief, respondent only refers to 5 in his brief. 
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In Anderson v. JFf7sow, 289 U. S. 20, the entity in¬ 
volved was a testamentary trust being actively admin¬ 
istered by trustees with broad powers of control. Since 
by the law of decedent’s domicil (New York) the trus¬ 
tees were vested with fee simple ownership of the 
property involved, the trust alone was allowed to take 
the loss resulting from the sale. It should be noted in 
passing that the case is strong support for petitioner’s 
contention that the law of California governs the ques¬ 
tion of ownership of the property and thus the inci¬ 
dence of the loss. 

Baltzcll v. Mitchell, 3 F. (2d) 428, likewise dealt with 
a trust, the corpus of which could be withheld from the 
beneficiary “until after the termination of the life 
estate.” 

Uathborne v. Commissioner, 103 F. (2d) 301, aff’g. 
37 B. T. A. 607, merely recites the same familiar rule. 
The trustee, under the local law, held title to the trust 
property; the taxpayer “during the taxable years in 
question was not entitled to any of the proceeds from 
the sale of the corpus, as such, but only to that propor¬ 
tion of the income of his share in the trust estate pro¬ 
vided for in * * * his grandfather’s will.” (See 37 
B. T. A. 613.) Consequently, the trust was the only 
taxable entity entitled to a deduction for the losses 
there involved- To the same effect is Abell v. Tail, 30 
F. (2d) 54. A testamentary trust was the taxable 
entity and the beneficiaries were entitled to no share 
of the corpus but only of the income. 

In Beatty v. Commissioner, 28 B. T. A. 1286, the in¬ 
come beneficiaries of an inter vivos trust under active 
management desired to take proportionate losses re¬ 
sulting from the sale of capital assets, “the legal title 
to which at the time of sale was vested in the trust.” 
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In accordance with the rule in the above cases, the de¬ 
duction for the losses was restricted to the trust even 
though the income beneficiaries would eventually be¬ 
come entitled to the corpus, when and if they reached 
the age of 40 years. 

Whitcomb v. Blair, 25 F. (2d) 528, decided by this 
Court, is even further removed from the present situa¬ 
tion. There the appellant taxpayer was only entitled 
to the income from an actively managed testamentary 
trust for the duration of “her natural life.” The Com¬ 
missioner required her to include in her income tax 
return distributions made to her from a depreciation 
reserve of the trust estate. In upholding the Commis¬ 
sioner’s action, the Court said at page 529: 

“Capital losses in such cases fall upon the rever¬ 
sioners or remainderman, and not upon the life 
tenant. Therefore the payment made by the trus¬ 
tee to appellant was in fact and law the distribu¬ 
tive share of the income to which she was entitled 
as life tenant, and consisted in no part of capital 
depreciation restored to her. It was therefore 
taxable in her hands.” 

The respondent seeks comfort in what amounts to 
but obiter dicta in certain of the cases cited by him. 
When we look to the problem actually presented and 
decided in those cases we find that the principle thereof 
must be limited in application to those cases where 
there is an active trust or where title to decedent’s 
assets are actually vested in the administrator or ex¬ 
ecutor. On the other hand, the cases cited in petition¬ 
er’s main brief at pages 38-43, are more closely in 
point. They establish the controlling principle that 
the estate or trust entity is to be disregarded where 
there is but a dry or nominal trust. In this case, of 
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course, under the controlling provisions of the Califor¬ 
nia law (discussed hereinafter) there was not even a 
dry or nominal trust—full legal and beneficial title 
to the assets had vested in the taxpaver. The adminis 
trator here was but a “mere conduit for passing” the 
assets to the beneficiary. Commissioner v. Falk, 291 
U. S. 183. 

A recent case, decided since the previous briefs were 
filed herein, that applies the principle which petitioner 
contends should be applied in this case is Weber v. 
Commissioner, 111 F. (2d) 766 (C. C. A., 2d) decided 
May 13, 1940. There the Commissioner attempted to 
tax a capital gain from real estate to an estate in proc¬ 
ess of administration, rather than to the devisees, 
where the property was sold by the executors under a 
power of sale given in the will. In holding that there 
was no trust created (upon an examination of the New 
York law) and that the gain belonged to and was taxa¬ 
ble only to the devisees the court held: 

“The petitioner’s first point is that the profit de¬ 
rived from sale of the farm was profit belonging to 
the three children as devisees rather than to the 
estate. The point is well taken. Under the will 
the farm was devised to the three children, with a 
power of sale conferred on the executors. Ry 
New York law, ownership of the farm passed to the 
three children on the death of the testatrix. They 
had title, and the executors had a mere power of 
sale, known in New York as a general power in 
trust. Real Property Law, sec. 137. On exercise 
of the power, title passed from the devisees to the 
purchaser, and the devisees took an equivalent es¬ 
tate in the proceeds of sale. 

• •*•**• 

With legal and beneficial title in the children and 
a mere power of sale in the executors, the profit 
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realized on sale belonged to the children and was 
taxable to them, to the exclusion of the estate.” 

In that case the court also rejected an argument 
similar to that advanced by respondent here in his at¬ 
tempt to rely on Anderson v. Wilson , supra , saying that 
the opinion there “is in reality an authority for the 
petitioner”. 

It is significant that in the Weber case the court re¬ 
versed a decision of the Board of Tax Appeals (40 
B. T. A. 485) which cited its previous decision in the 
instant case as a precedent. 

The principle that the burden of the tax on the in¬ 
come of a decedent’s property falls on the devisee, 
heir or legatee from the time he acquires title is no 
better illustrated than in the rule prescribed by the 
Commissioner’s own regulations. Art. 863, Reg. 77, 
quoted at pages 19-20 of respondent’s brief. It is there 
provided that— 

‘‘Where real estate is sold by the devisee or heir 
thereof, whether before or after settlement of the 
estate, he is taxable individually on any profit de¬ 
rived. ’ ’ 

That ruling is, of course, predicated upon the general 
principle that title to real estate vests in the heir or 
devisee immediately upon the decedent’s death. Where 
the local law prescribes the same rule in respect of the 
vesting for both personal property and real property, 
the same taxing principle must be applied. 
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D. Respondent has failed to answer petitioner’s con¬ 
tention that the law of California controls the determi 
nation of who owned the assets and the income thereof; 
ownership being vested in Ralph Isham he was taxable 
with such income and entitled to the allowance for 
losses sustained upon the sale of such assets. 

Respondent’s confusion as to the legal principles 
governing this particular phase of the case begins on 
the very first page of his brief. He states one of the 
questions presented as being: 

*‘l. Whether a sole beneficiary of an estate in 
process of administration receiving the income of 
the estate may deduct from such income the 
amount of a capital loss sustained by the estate .” 
(Italics supplied.) 

To state the question in that manner is to mislead, 
for as shown below, the applicable cases are insistent 
in their requirement that the determination of owner¬ 
ship of income, and therefore to whom it is taxable, 
must hinge upon the local law of taxpayer’s state, 
California in this case. Section 300 of the Probate 
(’ode of that state places complete legal and beneficial 
ownership of a decedent’s property in his beneficiary 
immediately upon the former’s death; it is subject only 
to the payment of decedent's debts and the expenses 
of administering his estate. (See p. 8 of petitioner’s 
main brief.) Consequently, the income here was not 
that “of” the estate nor was the capital loss in ques¬ 
tion sustained “by” the estate. On the contrary, both 
the assets and the income thereof belonged to the tax¬ 
payer, Ralph Isham, and the capital loss sustained 
was his. 



Respondent remarks that (Br. 11)— 

“If petitioner’s position were to prevail, then 
in those states where title vests in the beneficiaries 
immediately upon death of the decedent, the pro¬ 
visions of the Revenue Act relating to the taxa¬ 
tion of the estate as a separate entity would be 
rendered nugatory.” 

Continuing, he urges that the language of the statute 
“may not be construed to mean that estates during the 
period of administration shall be taxed as a separate 
entity except in those states where title vests imme¬ 
diately upon the death of the beneficiary”. Such an 
argument is sophistical and misleading. It fails care¬ 
fully to appreciate the position of the Supreme Court 
of the United States on the question of when local law 
shall govern the incidence of Federal taxation. 

It is significant in this connection that respondent 
omits all mention of the leading instance of Federal 
regard for a state rule of property, namely, the re¬ 
spect paid by the Federal Government to the com¬ 
munity property rule in the States of California, 
Texas, Idaho, Arizona, Xew Mexico, Washington, 
Louisiana, and Nevada. The leading case on this ques¬ 
tion, of course, is Poe v. Scdbom, 282 U. S. 101 (1930), 
already cited in petitioner’s brief at pages 49 and 50. 
It was there held that the state community property 
law of Washington controlled in the determination of 
whether income shall be taxed to a husband or wife. 
When counsel urged there, as here, that lack of uni¬ 
formity of taxation would result from such a position, 
the Court replied, through Mr. Justice Roberts, at page 
117 that: 
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“The answer to such argument, however, is that 
the constitutional requirement of uniformity is 
not intrinsic, but geographic. (Citing cases.) 
And differences of state law, which mav bring a 
person within or without the category designated 
by Congress as taxable, may not be read into the 
Revenue Act to spell out a lack of uniformity.” 

And so in the Seaborn case, the holding is clear that 
as between two separate taxable entities the question 
of which one owned the income for taxation purposes 
necessarily turned on the laws of the State of Wash¬ 
ington; just as in this case the question of ownership 
of income subject to Federal taxation, as between the 
two taxable entities of estate and beneficiary, must 
necessarily depend on the laws of the State of Califor¬ 
nia. The present case would seem an even stronger 
one than the Seaborn case, for, though that decision 
has occasionally been subjected to criticism as placing 
undue emphasis on technical ownership of the wife to 
the exclusion of actual economic control by the hus¬ 
band of the familial income, here both technical own¬ 
ership and actual economic control of the income rested 
in the taxpayer, Ralph Isham. Nothing could be clearer 
than that the stock loss here in question was his, and 
his alone, whether viewed in the light of practical 
economic deprivation or from the standpoint of techni¬ 
cal ownership loss. Taxation should move in an atmos¬ 
phere of practical reality. 

Before leaving the case of Poe v. Seaborn, it will 
not be amiss to call to mind the ground of decision 
there. Part of the act under construction was the 
phrase— 

“ * * * there shall be levied, collected, and paid 
for each taxable year upon the net income of every 
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individual * * * a normal tax of 6 per centum 
• * (Italics supplied) 

i 

Tlu* Court held that “the use of the word ‘of’ denoted 
ownership”, and determination of ownership, of 
course, necessitated an examination of the local law 
in order to see who, in fact, was the owner, husband 
or wife. 

Similarly, here the imposition of the tax is on “the 
income of estates.” Sec. 161. And “the net income 
of the estate or trust shall he computed in the same 
manner and on the same basis as in the case of an in¬ 
dividual” (with certain exceptions not important to 
this phase of the discussion). Sec. 162. Xo reason is 
apparent why the basis of the Seaborn decision is 
not applicable here. The phrase “of estates” denotes 
ownership, and it is necessary to resort to the local 
law to find whether the estate is the owner of the in¬ 
come. Sec. '100 of the California Probate Code pro¬ 
vides the answer; neither the assets nor the income 
thereof were the property “of the estate”; owner¬ 
ship of the stock in question was in Ralph Isham, sole 
beneficiary under his son’s will, and the loss on the 
sale was his loss and the dividends and interest were 
his income. 

Xo objection is intended here to the soundness of the 
strimr of cases cited by respondent on pajre 12 of his 
brief in support of his contention that the law of Cali¬ 
fornia is immaterial in this case. The objection made 
is to their applicability here. Respondent has failed 
to make the necessary distinction in this field, as re¬ 
iterated by the Supreme Court in one of its most re¬ 
cent decisions on the subject, Morgan v. Commissioner, 
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309 U. S. 78, decided January 29, 1940. There th? 
Court said through Mr. Justice Roberts page 80: 

“State law create legal interest and rights. The 
federal revenue acts designate what interests or 
rights, so created, shall he taxed. Our fluty is to 
ascertain the meaning of the words used to spec¬ 
ify the thing taxed. If it is found in a given ease 
that an interest or right created by local law was 
the object intended to he taxed, the federal lav 
must prevail no mutter what name >s given to 
the interest or right bv state law.” 

But conversely, on page 82: 

“in the application of a federal revenue act, state 
law controls in determining the nature of the lega' 
interest which the taxpayer had in the property 
or income sought to be reached by the statute.” 

So, in a case like Burnet v. Harmel , 287 U. S. 103, 
relied upon by respondent, where the question is as to 
“the meaning of the words used to specify the thing 
taxed” (the word “sale” in that case), the state law 
is of no moment. Likewise, for example, in Lyeth v 
Iloey , 305 U. S. 188 (the word “inheritance”) in 
Bankers Coal Co. v. Burnet . 287 IT. S. 308 (the word 
“sale”), in Burk Waggoner Ass'n. v. Hopkins. 26S 
U. S. 110 (the word “corporation”) and in Heincr v 
Mellon, 304 U. S. 271 (the word “fiduciaries”) the 
question was said to be one of interpretation of tin 
words in the Federal statute. 

Here, on the other hand, it is not a question of tin 
meaning of the words used in the Revenue Act but o?n 
of “determining the nature of the legal interest which 
taxpayer had in the property or income sought to be 
reached by the statute.” Morgan v. Commissioner, 
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supra; see also Helvering v. Fuller, 310 U. S. 60. It is 
clear that state law controls the answer to such ques¬ 
tion. In Dayton and Michigan Railway Company v. 
Commissioner, 112 F. (2d) 627 (C. C. A. 4th), the court, 
in holding that whether or not certain preferred stock 
was in reality stock or whether it was an indebtedness 
within the meaning of Sec. 23 (b), depended on the 
local law, said: 

“It is argued for the petitioner that the Su¬ 
preme Court of Ohio did not correctly construe 
the act of 1870 or correctly determine the rights 
of preferred stockholders under the mortgage ex¬ 
ecuted pursuant thereto. It was well settled, how¬ 
ever, even before Erie R. Co. v. Tompkins, 304 
U. S. 64, that decisions of the highest court of a 
state* as to the interpretation to be placed upon 
one of its statutes were binding upon the federal 
courts. And it was equally well settled that we 
were bound by state decisions as to rights of prop- 
ertv and other matters of local law. Tyler v. 
United states, 281 U. S. 497, 501, 50 S. Ct. 356, 74 
L. Ed. 991, 69 A. L. R. 758; Warhurton v. White, 
176 U. S. 484, 496, 20 S. Ct. 404, 44 L. Ed. 555. 
Since the decision in Erie R. Co. v. Tompkins, su¬ 
pra, there can be no question whatever as to our 
duty to accept the decision of the Ohio court a> 
determinative of the rights of the parties under 
contracts made, stock issued and mortgages exe¬ 
cuted within that state. It is true that in inter¬ 
preting the meaning of a federal statute, we are 
not bound by state decisions; but where rights un¬ 
der state laws become material to the application 
of federal statutes, we look to the decisions of the 
states where those rights arise to determine what 
they are.” 

* Sot* the case of If extern Pacific Railway Co. v. Godfrey. 166 Cal. .'{46. 
136 Pac. 284, discussed in petitioner 's brief at page 45. 
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This principle may be shown more clearly by consul 
oration of the paragraph in the Hcirmel case immedi¬ 
ately preceding the paragraph quoted from that cast 
by the respondent (Br. 12). There, in comparing the 
case of (iroup No. 1 Oil Corp. v. Bass, 283 U. S. 279, the 
Court said at page 109 of 287 U. S.: 

“It was objected (in the Bass case) that the tax 
was not within the power of the federal govern¬ 
ment because imposed on income derived from an 
instrumentality of the state. If the oil and gas 
had ceased to be property of the state before its 
removal by the lessee, it had, under the decisions of 
this Court, ceased to be an instrumentality of the 
state, and the income derived from it was within 
the taxing power of the national government. 
Whether the title hail so passed uas a question of 
state law, and the affirmative answer of the state 
courts necessarily led to the conclusion that the 
lessee’s income was not immune from federal in¬ 
come tax.” 

Thus, it is apparent that while the state law is in¬ 
effective to control the type of income taxable by the 
statute (which was the only question involved in tin* 
Harm el case), the state law is significant to the point 
of controlling the disposition of a case when, as here, 
the question is as to whose income the receipts are. 
When respondent admitted (Br. 11) that “The law of 
California of course governs the determination of what 
income is properly distributable,” he stopped too soon, 
for the California law must also govern the determina¬ 
tion of whose income it is that is subject to the tax ami 
whose assets were sold at a loss. Commissioner v. 
Weber, supra. 

The foregoing answers to the respondent’s argu¬ 
ment, if considered good by this Court, will serve to 
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dispose of the case and will make unnecessary a con¬ 
sideration of the following point. 

E. The dividends and interest were not received by 
taxpayer as income items during the taxable year of 
the estate, and so they were not taxable to him under 
Sec. 162 (c); the Commissioner’s argument to the con¬ 
trary is without support in fact or law. 

it will be recalled that Point II of petitioner’s main 
brief was predicated upon the assumption that legal 
title to the decedent’s assets was vested in the fiduciary 
and that the separate entity of the estate must be rec¬ 
ognized in this case. The following discussion of re¬ 
spondent’s argument is also directed to those points 
which consider how the dividends and interest received 
by the estate should be taxed on the basis of such an 
assumption. 

The respondent bottoms much of his argument on 
the proposition that the $84,789.69 of dividends and 
interest were “properly” paid to taxpayer, the sole 
beneficiary of the estate, in the year 1933. He assumes 
at page 8 of his brief that “It is not questioned that 
these amounts were ‘properly’ paid to the beneficiary.” 

Petitioner does indeed question: (1) that the divi¬ 
dends of $83,840 and the interest of $949.69, as such, 
were paid to taxpayer at any time; (2) that these 
amounts were ever paid to him; and (3) that any 
amounts of income were ever “properly paid or cred¬ 
ited during such year” (i. e., the taxable year of the 
estate) to him as heir or legatee. The record here 
shows: 

(1) That this income (the dividends and inter¬ 
est in question) was “received by the administra¬ 
tor, and is reflected in the item ‘Cash on hand # # * 
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$137,651.61’, or elsewhere among the assets de¬ 
scribed in * Exhibit B’ of said final account and re¬ 
port and petition for distribution” (K. 16); 

(2) The amount of $113,073.23 was paid to him, 
this being the balance of cash in the estate at the 
close of the administration year (R. 32); 

(3) That such $113,073.23 was paid to him under 
the final decree as part “of the residue of said 
estate” (R. 32); and 

(4) That said amount of $113,073.23 was neces¬ 
sarily paid to him after the closing of the estate 
by entry of the final decree of distribution on Dec. 
4,' 1933 (R. 32). 

Petitioner admits that to the extent said dividends 
and interest were “reflected” in the amount of cash 
and securities forming part of the residue of the estate 
paid over to the taxpayer after the closing of the es¬ 
tate, the same were “properly” received by him. 
However, that is far from admitting a fact with im¬ 
plications such as the respondent seeks to draw from 
the half-truth statements that “these amounts were 
‘properly’ paid to the beneficiary” (Hr. 8) and that 
what taxpayer received “was a distribution from in¬ 
come” (Br. 7). 

With this clearing up of the factual situation a com¬ 
plete answer to the respondent’s argument becomes ap¬ 
parent. The dividends and interest cannot be taxed to 
taxpayer, the sole beneficiary of the estate, under Sec. 
162 (c) because the same do not constitute, in the words 
of that provision— 

“income of the estate or trust for its taxable year 
which is properly paid or credited during such 
year to any legatee # * 



20 

Obviously Sec. 162 (c) only requires the taxation 
to a beneficiary of amounts that consist of “ income of 
the estate”. That the dividends and interest, to the 
extent they were included in payments made to the 
taxpayer after the close of the estate, were received 
by him as principal and not as income is established 
by two distinct line of cases. 

The petitioner’s main brief in this case was filed in 
February, 1940. Since then the Board has decided the 
case of Durkheimer v. Commissioner, 41 B. T. A. 585 
(March 19, 1940, no appeal taken), holding that where 
the will of a decedent makes no provision that the in¬ 
come shall be paid currently to the residuary legatee 
and the residuary legatee receives the residue of the 
estate upon the completion of the administration, he 
is not liable to income tax in respect of any portion of 
the amount received by him as residuary legatee. 

The Durkheimer case is squarely in point. As in this 
case (R. 34) the taxpayer there was the residuary lega¬ 
tee under a will which contained no provision con¬ 
cerning the disposition of income received by the es¬ 
tate during the period of administration. As in this 
case (R. .‘15) the estate there received income during 
the administration period which was not distributed 
us income to the legatee. As in this case (R. 32) the 
court in that case entered a final order closing the es¬ 
tate and directing distribution of all the property then 
held in the estate to the residuary legatee. In that 
case the deductions of the estate exceeded its income; 
in this case income exceeded deductions by $2,170.08 
(R. 37). In that case the legatee included in his own 
return no part of the amount received as residuary 
legatee. In the present case Ralph Isham included in 
his own 1933 tax return $2,170.08 of the amount re¬ 
ceived by him as residuary legatee of his son’s #8- 
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tatc. As above stated, in the Durhhvimcr case it was 
held that no part of the amount received by the residu¬ 
ary legatee was taxable to him as income. Under the 
rule of that case not even the $2,170.08 portion of the 
amount received by the taxpayer in this proceeding 
should be taxed to him*—much iess the $78,021.10 
which the Commissioner seeks to tax as his income 
(H. 37). 

In the J)urkh( in:rr case, after pointing out that— 

“The will of the decedent made no provision 
that any part of the income of her estate was to 
be distributed current!’*' to the residuarv legatee. 
As executor of the will the petitioner was charged 
with the duty of collecting income during the 
period of administration, paying the expenses, 
taxes, and legacies as required by the will, and 
after obtaining an approval of his accounts by the 
Probate Court, to pay over the residue to the lega¬ 
tee. This is exactly what he did. 

Subdivision (c) has reference oniy to cases 
where the income has been paid or properly cred¬ 
ited to the legatee during tin* period of adminis¬ 
tration or settlement. We think it plain that there 
was no payment or credit to the residuary lega¬ 
tee in this case prior to the completion of the ad 
ministration of the estate.” 

and after citing eases holding that income not other¬ 
wise disposed of by will, and which accumulated during 
the administrative year, becomes principal and must 

* Petitioner is doubtless now precluded from claiming that this 
$2,17(1.08 should be excluded from taxpayer's 1933 income. Both in tax¬ 
payer’s return and in the petition to the Board he assumed that he 
should be charged with this amount of tin* estate’s income. However, 
both in the petition to the Board and in the petition for review by this 
Court error is assigned on the part of the Commissioner in including 
‘‘in the taxpayer's 1933 gross income any sum in excess of $2,17o.OS. 
as representing his interest in the income from the property comprising 
the estate of his son” (R. 3, .ll). 




be included in determining; the amount of the bequest 
to tin' residuary legatee , the Board held: 

“We think it very clear that in the proceeding 
at bar no payment was made by the executor of 
the estate to the residuary legatee during the 
period of administration or settlement. The pay¬ 
ment was made after the administration had been 
completed. What the petitioner received was his 
legacy. It was exempt from income tax. This does 
not mean that the income of the estate during the 
period of administration was not taxable to any 
one. It clearly was taxable to the estate, as pro¬ 
vided in section 161 ofi the Revenue Act of 1936.” 


There is another line of recent cases which ap¬ 
proaches the problem from a different angle, but 
readies the same result. These cases hold that where, 
under a trust providing for the accumulation of in¬ 
come, a beneficiary at the prescribed distribution date 
received accumulated income, the amount so received 
is not taxable to such beneficiary but to the fiduciary, 
for tin* reason that such amount cannot be classed as 
“income ' ' * to be distributed currently by the fidu¬ 
ciary to beneficiarieswhich is the kind of income 
taxable to tin* beneficiary under Sec. 162(b). limb- 
hug v. ('out tnissieurr. 7S F. (2d) 444 ((’. (’. A., 3rd): 
Spreckrls \. (’•»/■> iu >s>nnit i\ lot F. (2d) 721 ((’. ('. A.. 
Pth). Ther** is no apparent! reason why the same prin¬ 
ciple should not apply in a case like the present, where 
the accumulated income of an estate in process of ad 
ministration is paid io a legatee at final distribution, 
there being no provision of the will requiring the in¬ 
come to be distributed previous to tin* closing of the 
estate. The amount of accumulated income so received 
likewise cannot be classed as income of the estate 


“properly paid or credited during such year to any 
legatee, heir or beneficiary”, which is the kind of in¬ 
come taxable to the recipient under Sec. 162(c). Such 
accumulated income is not paid during the administra¬ 
tive year, hut after the close thereof. The phrase 
“during such rear” obvious!v does not refer to the 
recipient’s taxable year hut to “its (the estate’s) tax¬ 
able year” which is mentioned immediately above in 
the same sentence. Such a construction and applica¬ 
tion of Sec. 162(c) will harmonize with the construc¬ 
tion and application of Sec. 162(b) in the two cases 
cited above. 

Therefore, applying the principle of the Hoelding 
and Sprockets cases to the present case, tin* accumu¬ 
lated income of the estate of A. K. Isham, to the ex¬ 
tent it was included in the residuary estate distributed 
to Ralph Isham (the taxpayer here) after the signing 
of the final decree on December 4, 11)32, was not tax¬ 
able to Ralph Isham as contended by the respondent, 
both because it was received by him as principal—not 
as income—and because it was not received by him 
during the taxable year of the estate. Not being so 
received it cannot lx* taxed to him under See. 162(c). 

Respondent cites Hiker v. Commissioner. 42 F. (2d) 
150, and Little v. H7//7r. 47 F. (2d) 512, as authorities 
in support of his contention (Hr. 8, 13). But neither 
case is in point here. Hiker v. Commissioner, merely 
holds that income of an estate actually paid to the 
residuary legatee during the period of administration 
must be included by tin* legatee as income taxable to 
him, even though such premature payment was not 
required by decedent’s will.* As has already been 

• With the exception of Section 1000 of the Probate Code of Califor¬ 
nia, which permits any heir, devisee, or legatee to petition for a distri 
hut ion after four months, that Code is silent regarding the distribution 
of income of an estate during the period of administration. 
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pointed out, such facts simply do not fit the present 
case. Little v. White, supra, merely states the recog¬ 
nized principle that the beneficiary must include in 
his return income from the estate properly paid to 
him daring the taxable gear of the estate even though 
the estate itself did not take a deduction in its return 
for such income distribution. 

Respondent’s argument on this branch of the case 
(Br. 12-15) is predicated in large part on the errone¬ 
ous assumption that the dividend and interest income 
of the estate was “paid by the estate to the benefici¬ 
ary’’ (Br. 13). The thing that distinguishes this case 
is the all-controlling fact that the amount of income, 
if any, which the taxpayer here received was not re¬ 
ceived as a distribution of income during the taxable 
vear of tlu* estate hut was merged into the amount of 
the residuary estate and distributed to taxpayer as a 
part thereof. This would be a different case if prior 
to the closing of the estate on December 4, 1933, the 
administrator, pursuant to order of court or by direc¬ 
tion of the will, had paid over the dividends and in¬ 
terest to the beneficiary as his share in the gross in¬ 
come of the estate. In this case we are dealing with 
what portion, if any, of money and securities distrib¬ 
uted to the taxpayer after the closing of the estate, 
as residue, should be considered under Sec. 162(c) 
as “income of the estate or trust for its taxable year 
which is properly paid or credited during such year” 
to the taxpayer here. That problem not being pre¬ 
sented or passed upon therein, the cases of Ardenghi 
v. Commissioner , 100 F. (2d) 406, Caldwell v. United 
States, 102 F. (2d) 607, and Abell v. Tait, 30 F. (2d) 
54, cited by respondent (Br. 14), are not in point. 
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Conclusion. 

1. Assuming that respondent is right in his conten¬ 
tions either that title to the assets was vested in the 
administrator or that on the facts of this case the 
separate taxable entity of an estate must be recog¬ 
nized, nevertheless, for reasons stated in Points A 
and E of this brief and in Point II of petitioner’s main 
brief, no more than the amount of the estate’s net 
income paid over to Ralph Isham during the taxable 
year of the estate should be taxed to him. Such a re¬ 
sult is a reasonable one and one that squares with the 
general plan of the statute to tax to the estate that 
portion of the net income of the estate which is not 
distributed during the taxable year and to tax to the 
beneficiary that portion which is in fact paid over to 
him as his share of such net income. That net income, 
assuming it to have been paid over to Ralph Isham 
during the taxable year of the estate, is to be here 
computed by allowing deductions for both the $74,570 
stock loss and the $2,180.88 disputed tax items (R. 37). 

2. Assuming that petitioner is right in its conten¬ 
tions either that title to the assets was vested in Ralph 
Isham at the time the stock was sold or that on the 
facts in this case the estate may not be regarded as 
having a separate taxable entity, the $74,570 loss on 
the sale of the stock must be regarded as the loss of 
Ralph Isham and he should be afforded the full benefit 
of the statutory provisions respecting losses sustained 
by individuals. Such a result is likewise consistent 
with the statutory scheme of taxation and gives due 
effect to the provisions of California law' respecting 
ownership of assets comprising the estate of a dece¬ 
dent dying in that state. 
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3. The decision of the Board of Tax Appeals should 
be reversed. 
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